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TO THE 


EIGHTEENTH VOLUME FLORIDA REPORTS. 





ABATEMENT. See Criminal Law, 20; Parties, 2. 

ACCOUNTS AND ACCOUNTING. See Lessor and Lessee, 1; Master 
in Chancery, 1, 2. 

ACKNOWLEDGMENT OF DEEDS. See Deeds, 1,2; Married Wo- 
men, 3. 


ACTION— 
AccruAL OF Rieut oF. See Lien, 1, 2, 3. ‘ 


Where action pending for purpose of order of transfer from one Cir- 

cuit to another. See ‘‘ Transfer of Cause.”’. 
ADMINISTRATORS AND EXECUTORS. See Zvidence and Wit- 
nesses, 1; Parties, 2; Trusts and Trustees, 1, 2. 

1. While an administrator may, under the statutes of this State, 
maintain an action of ejectment upon the title of the intestate 
to recover possession, yet not being an owner, joint tenant, ten- 
ant in common or coparcener, within the meaning of the statute 
giving such persons a right to partition, he cannot have parti- 
tion. Whitlock vs. Willard, 156. 

2. The right of the ‘‘ wife’’ (widow) to letters of administration 
upon the estate of her deceased husband is not absolute, but 
conditional upon her application. She failing to apply for letters, 
others, as provided by the statute, may be appointed. Act of 
November 20, 1828, Section 7, Duval 169, Thompson’s Digest, 196, 
Rawlins vs. Rawlins, 345. 

3. In a proceeding by an administrator to sell real estate to pay debts 
it isnot essential to the jurisdiction of the court that the ad- 
ministrator should, in his petition, allege in terms that it is an 
intestate estate. The allegation that he is an administrator, the 
record of the County Court in the matter of the administration, 


62 
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ADMINISTRATORS AND EXECUTORS—( Continved.) 
at the same time showing his appointment, and that it was an 
intestate estate, is sufficient as to this matter. Deans vs. Wil- 
coxon, 581. 

4. It is not necessary that the petition of the administrator should 
in terms allege that an estate is solvent or insolvent, as the 
County Court has jurisdiction to sell lands to pay debts of both 
solvent and insolvent estates. In the case of a solvent estate the 
petition alleges an exhaustion of personal assets ; and in case of 
insolvent estates a suggestion of insolvency. In this case the 
petition alleges that there is no personal estate, and the court 
finds that the personal property is exhausted. This is sufficient 
as to this matter. Id. 

5. An allegation ‘‘ that the lawful debts and demands existing against 
the estate amount to the sum of twenty-two thousand six hun- 
dred and sixty-five dollars, as appears by the schedule hereto an- 
nexed marked A. and reference therein made, which he prays with 
the reference may be taken as a part of this, his petition,”’ is a 
sufficient allegation of the existence of the debt when the refer- 
ence in the schedule consists of an account sworn to by the par- 
ties and admitted by a former administrator to be due. Jd. 

6. That a debt thus proved and admitted was extinguished by laches 
or lapse of time is not a question which the Circuit Court can 

» determine, sitting as a court of law, upon certiorari, at the suit 
of the alleged heir to the County Court, in the matter of a peti- 
tion by the administrator to sell real estate to pay debts, the 
creditor being no party, and the fact that the petitioners are heirs 
not being admitted by the administrator. Jd. 

ADVERSE POSSESSION. See Ejectment, 2, 4, 5, 6. 
AMENDMENT— 
I, Or PLEADINGS. 
(1.) Law. See Pleading, (Common Lav,) 8. 
(2.) Equity. See Appeals, 3. 
Il. Or PRocEEDINGS AND Process. See Appeals, 3. 
III. Or Statutes. Constitutional Law, 4. 
APPEALS. See Bill of Exceptions ; Costs ; Married Women, 15; Plead 
ing, (Law,) 8; Writoef Error ; Practice, (Law,) 6. 

1. An appeal in an equity cause having been dismissed for want of 
prosecution or for irregularity, the merits of the cause not having 
been passed upon, a second appeal may be taken within the time 
limited by the statute from the entry of the decree. Hurris vs. 
Ferris, 81. 

2. The general rule in cases of this character (appeals in chancery) 
is to enter the appeal in the name of all the parties against whom 
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APPEALS—( Continued.) 


~ 


> 


5. 


~ 


the decree is rendered, and one party may take the appeal in the 
name of all his co-defendants without first obtaining their con- 
sent. Ifthe other parties do not unite in the appeal, or in prose- 
cuting the appeal, those prosecuting may have a summons and 
severance as to those who will not unite. And when there are 
more defendants than one all of their names must be in the ap- 
peal, unless it be a case where one may appeal, or it will be dis- 
missed. A citation giving notice of the appeal to the co-defend- 
ants, requiring them to join in the appeal, returnable to the term 
to which the appeal is returnable, issued and served as the cita- 
tion to the respondent is required to be issued and served, will be 
equivalent to a summons issuing from this court after the appeal 
is docketed here, and such orders as to severance will be made 
here as the nature of the case may require. Whitlock vs. Wil- 
lard, 156. 

Where the appeal is irregular for the want of proper parties, they 
may be made parties here by amendment, and citation may be 
awarded. In this case, no objection being taken to the irregu- 
larity by the respondent, the court in its discretion allows the 
amendment. Id. 


Refusal to open default for not pleading, subject to review or ap- 
peal. Tidwell vs. Witherspoon, 282. 


Where, upon a general view of the case, giving the appellant every 
fair construction of the facts in his favor, an application of the 
principles of law controlling the matters involved justifies the 
judgment, it must be affirmed. Spratt vs. Price, 289. 


After final judgment in proceedings commenced under the com- 
mon law practice anterior to the code, an appeal prosecuted after 
the passage of the code is controlled by the provisions of the 
code. Sedgwick vs. Dawkins, 335. 

The code does not require a bond in an appeal. It requires an 
undertaking. Such undertaking need not be approved by the 
Judge or clerk. Jd. 

Where the final judgment is a judgment for defendant upon his 
motion to arrest a judgment upon a verdict of the plaintiff, the 
error, if there be one, is an error apparent in the record, and no 
exception, or bill of exceptions, or case is necessary to the review 
of the action of the court. Jd. 


A judgment ‘‘that the plaintiff take nothing by his declaration in 
this cause, and that defendant do have and recover of the plaintiff 
his costs now taxed at dollars and cents,”’ is a final dis- 
position of the subject-matter of the litigation, and an appeal lies 
from such judgment tothis court. 1d. ’ 

















980 INDEX. 


APPEALS—( Continued.) 

10. Appeal at law or writ of error is the proper mode of reviewing 
proceedings of Circuit Court on certiorari. Edgerton vs. Mayor 
Green Cove Springs, 528; Deans vs. Wilcoxon, 531. 

11. Absence or incompleteness of bill of exceptions is no ground for 
dismissal of appeal, or for striking case from docket. Sams ys, 
King, 552. 

12. Where in ejectment a tax deed, not executed so as to convey the 
land, is given in evidence without objection, and no point is made 
either in the Circuit Court or on appeal, that the deed is invalid 
in that respect, yet this court cannot permit such deed to have 
operation as a conveyance and give it effect by our silence. Pru! 
vs. Fries, 573. 

13. An appeal in chancery opens the whole case to the respondent, 
and while the appellant may restrict his grounds for a reversal to 
particular errors alleged, yet the respondent will prevail if upon 
the whole record the order appealed from is proper. Fairchild 
vs. Knight, 770. 


APPELLATE PRACTICE. See Appeals ; Bill of Exceptions ; Charge 
of Judge to Jury, 1,3; Costs; Evidence and Witnesses 9; Jurors 
and Jury, 11; Married Women 15 ; Master in Chancery 2; New 
Trial 5; Next Friend ; Pleading (Common Law) 8 ; Practice, 
(Equity) 6; Writ of Error. 

APPEARANCE. See Practice (Lav) 1, 2, 11. 

ARRAIGNMENT. See Bastardy, 5. 

ARREST OF JUDGMENT. See Appeals 8, Criminal Law 5, 7, 17, 18, 
25, 26, Decrees and Judgments 3, 5. 

ASSIGNMENT. See Contracts 3, 4, 5. 

ASSIGNMENT OF ERRORS. See Appeals8; Charge of Judge to Jury 
1, 3; Writ of Error 6. 

ATTACHMENT. See Bankruptcy 2; Notice2; Equity and Equitable 
Jurisdiction 6, 7, 8, Priority. 

ATTEMPTS. See Criminal Law 17, 18. 


ATTORNEYS AT LAW. See Practice (Lav) 1, 2, 4, 5, 6, 7. 

1. Ina suit by an attorney to recover compensation for professional 
services, defendant testifies that plaintiff’s services ‘‘ have been of 
no value, but had been a great harm to him ;’’ but the whole evi- 
dence shows that the services had resulted favorably to his client, 
and there is no proof that any loss or delay had occurred by rea- 
son of plaintiff’s management of his client’s business, and there 
is no conflict of testimony as to the value of the services, the de- 
fendant’s testimony cannot prevail against the proof of such 
value. Young vs. Whitney, 54. 


. 
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ATTORNEYS AT LAW—( Continued.) 

2. Where a receiver has moneys sequestered by him under a decree 
finding such moneys applicable to plaintiff ’s demand, and a por- 
tion of such moneys is applied by order of court to the payment 
of the claim of plaintiff ’s attorney against the plaintiff for his ser- 
vices in the suit, a subsequent reversal of the decree and of the 
order directing payment to the attorney of his claim against 
platntiff, there being no supersedeas when the money was applied, 
gives the defendant no claim against the attorney. Florida Cen- 
tral Company vs. Bisbee, 60. 

BANKRUPTCY. 


1. A claim against a person for withholding the proceeds arising 
from the sale of goods consigned to him to be sold on commis- 
sion, is not a debt contracted by him in a “‘ fiduciary capacity,’’ 
within the meaning of the bankrupt law of 1867. Chipley vs. 
Frierson, 639. 


2. Under the Bankruptcy Act of Congress of 1867, an attachment 
levy is not displaced by the bankrupt proceedings unless the 
same are commenced within four months after the levy of the at- 
tachment. Carr vs. Thomas, 736. 

BAKER COUNTY. See Counties. 
BASTARDY. 

1. In a complaint under the law relating to bastardy, it should be 
stated, affirmatively on oath, that the mother of the bastard 
child is a single or unmarried woman. The recital by the mag- 
istrate is not sufficient. Z. D. P. vs. State ex rel., 175. 

2. The act relating to bastardy requires a sufficient complaint to be 
made befere a Justice of the Peace, and the Circuit Court can ob- 
tain jurisdiction only in the manner prescribed by law. Jd. 

3. The remedy in cases of bastardy is a special proceeding provided 
by law, and the acts relating to amendment of pleadings do not 
apply to the amendment of a complaint so as to make a case not 
stated in the complaint before the Justice. Jd. 

4. An affidavit made by the complainant in a case of bastardy, alleg- 
ing that she is a single woman, has been delivered of a child, 
which by law is held a bastard, and that the person charged is 
the father, is sufficient under the statute to authorize the issuing 
of the process provided thereby. It is not necessary to allege 
that she was a single woman prior to such delivery ; that is a 
matter for proof upon trial. W. H. T. vs. State ex rel., 883. 


5. It is not necessary to arraign the defendant on the trial. He an- 
swers to the complaint in the Circuit Court, and from thence the 
proceedings are conducted as in civil actions, Prosecutions under 
this statute partake partly of a criminal and partly of a civil 
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BASTARDY—( Continued.) 
character. In getting into the Circuit Court it partakes in form 
of the criminal, when there it is a civil action. It was not de- 
signed to punish the accused for crime, but to make him con- 
tribute to the support of the child. Jd. 


BILL OF EXCEPTIONS. See Appeals 8. 


1. A bill of exceptions should contain only so much of the testimony 
as is necessary to decide the questions raised by the exceptions. 
Where, upon the face of the bill, it appears that a mortgage and 
a record which was in evidence was omitted, this court will give 
every benefit to the respondents which could reasonably attend 
such papers ; but if it appears from testimony in the record, (the 
authenticity of which cannot be doubted, ) that there is error, this 
court will correct it. Seymour and Simpson vs. Creswell, 29. 


2. A bill of exceptions containing the evidence as given is the proper 
method by which the testimony upon a trial is brought to this 
court. Affidavits of persons present at the trial and of jurors in 
the case as to what a witness stated, although embraced in a bill 
of exceptions, cannot be here considered. Patrick vs. Young, 50. 


3. That there is no bill of exceptions or an incomplete one in a 
record is not ground for the dismissal of an appeal or to strike 
the case from the calendar. There may be errors apparent upon 
the record other than those arrising from exceptions. Sams vs. 
King, 552. 

4. Where a bill of exceptions, apparently regular, is signed as re- 
quired by law, an allegation of counsel unsupported by proof 
that since the original bill was signed there have been ‘‘ interpo- 
lations’*’ will not authorize the dismissal of the appeal. Jd. 

5. Where papers are referred to in the bill of exceptions filed in the 
Circuit Court, with sufficient certainty to identify them, the in- 
sertion of the papers in extenso in the record prepared for this 
court is proper. Jd. 

6. Where the books of the Assessor of Taxes are introduced in evidence 
in the Circuit Court it is not necessary to copy the entire book in 
the record sent here. It is sufficient to insert such portion of the 
book as it was introduced to establish, or was deemed pertinent 
to the questions sought to be raised, or the original may be 
brought to this court as authorized by the rules of practice. 
Where neither the part deemed pertinent to the question sought 
to be raised, nor the books accompanying the record, are sent to 
this court, the proper course is to award a certiorari to bring 
themup. Jd. 

. %. Time having been given during the term at which the case 
was tried to prepare and tender a bill of exceptions, and the 
Judge presiding at the trial having gone out of office, it is proper 
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BILL OF EXCEPTIONS—( Continued.) 

and legal for his successor to settle and sign the bill. (Hays, 
Adm’r, vs. McNealy, 16 Fla., 406, referred to and approved.) 
Upon a tender of the bill to such successor, and his refusal to 
sign it in the presence of three parties who were present at the 
trial, it is proper for them, under the rules and statute, to sign 
it if it correctly presents the testimony and proceedings accord- 
ing to their recollection. Jd. 

8. A bill of exceptions, regular in form, properly prepared and at- 
tested according to law, imports verity ; and its truth cannot be 
questioned in this court upon appeal by the affidavit of counsel, 
based upon their own knowledge, or upon the representation of 
others. Id. 


BILLS OF EXCHANGE. See Hvidence and Witnesses, 6, 7, 8; Lien 
1, 2, 3; Married Women, 1, 2; Taxes and Taz Tittles, 1, 2. 

1. Proof of the circumstances under which the plaintiff, the indorsee 
of a note, purchased it in order to let in evidence of the want of 
consideration between the original parties, must be such as to 
necessarily create doubts of the good faith or innocence of the 
plaintiff in purchasing it. Livingston v. Roberts’ Hx’r., 70. 

2. Reputation that the payee of a note is a ‘‘conjurer and for- 
tune-teller,’’ and proof that a probable consideration of the note 
was medicine and nursing furnished to a sick man by the reputed 
conjurer and fortune-teller, is not evidence that the note was 
given in consideration of ‘‘conjuring,’’ &c., or that the conside- 
ration was illegal. Id. 


BILL OF DISCOVERY. See Pleading, (Zquity), 4. 

BILL OF REVIEW. See Equity and Equitable Jurisdiction 2; Hus- 
band and Wife, 2 

BOARDS OF HEALTH. See Constitutional Law, 4, 5. 

BONDS, COUNTY, TO AID RAILROADS. See ‘‘Counties.”’ 

BOUNDARIES. See Ejectment, 10, 11. 

BRADFORD COUNTY. See Counties. 

BURGLARY, WITH INTENT TO COMMIT LARCENY. See Crim- 
inal Law, 14, 24, 26. . 
CERTIORARI. See Administrators and Executors, 6; Bill of Excep- 

tions, 6. 

1. A common law writ of certiorari to quash proceedings of an infe- 
ricr jurisdiction does not issue as matter of right, but on cause 
shown to this court, or toa Justice thereof in vacation ; nor is 
it the duty of the court, even where a case of irregularity in pro- 
ceedings is shown, properly remediable by this process, to issue 
it under all circumstances ; nor is it the duty of the court to 
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CERTIORARI—( Continued. ) 
quash the proceeding returned after such writ has issued and the 
return has been filed in all cases of illegality, irregularity, or even 
want of jurisdiction. Basnet vs. Jacksonville, 523. 


2. A common law writ of certiorari does not serve the purpose of a 
writ of error or appeal with a bill of exceptions as known to our 
practice. If the court has jurisdiction, and there is no irregular- 
ity or illegality in the procedure, the certiorari must be quashed. 
Id. 

3. A common law writ of certiorari does not serve the purpose of a 

writ of error or appeal with a bill of exceptions as known to our 

practice. If the court has jurisdiction and there is no irregular- 
ity or illegality in the procedure the certiorari must be quashed. 

Edgerton vs. Mayor Green Cove Springs, 528. 


4. The proper method of reviewing the proceedings of the Circuit 
Court upon a certiorari issued by it is not a certiorari but an appeal 
at law or writ of error, and the general rule is that where an ap- 
peal lies a certiorari will not be granted. The case of Haliday 
vs. The Jacksonville Plank Road Company, 6 Fla., 304, referred 
toand approved. Jd. 


5. This court has jurisdiction upon appeal or writ of error to review 
the proceedings of the Circuit Court upon a certiorari to the 
County Court. Deans vs. Wilcoron, 531. 


6. In this State, under the Constitution, a certiorari lies from the 
Circuit Court to the County Court at the suit of the heir to 
bring up the proceedings of the County Court in the matter of 
an order of sale of real estate for the payment of the debts of the 
intestate. The heir, while not required to be made a party to 
the proceedings for the sale, has such an interest as entitles him 
to this writ upon proper case made in discretion of the Circuit 
Court. Id. 

7. ‘It isessential tothe jurisdiction of the Circuit Court, in a proceed- 
ing by certiorari, that the writ issue and be returned with a tran- 
script sought to be quashed, unless the writ and return are 
waived.” Id. 


CHARGE OF JUDGE TO JURY. See Criminal Lav, 10, 11, 21, 22, 
23, 24; Mew Trials, 2. 

1. Error cannot be assigned that the Judge gave or neglected to give 
instructions to the jury as prayed for by counsel, with his ruling 
thereon, or to sign and seal the same, unless his neglect or refu- 
sal was duly excepted to and so appears of record. Stewart vs. 
Mills, 57. 





2. It is not error for the Judge to refuse to read to the jury the in- 
structions prayed for, which he declines to give to the jury as his 
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CHARGE OF JUDGE TO JURY—( Continued.) 
charge or instruction. It is only necessary that he give in writ- 
ing his refusal to give the instruction as prayed. Id. 


3. A charge of the court not excepted to cannot be assigned as error. 
Wilson vs. Marks, 322. 


4. A charge to the jury ‘‘that the publication of the truth is nota 
libel,’’ is not correct ; it may be libellous and actionable to pub- 
lish the truth unless the publication is prompted by ‘‘ good mo- 
tives.” Jd. 


5. Under the act of 1877 (Chapter 2096), requiring a Circuit Judge to 
charge the jury only upon the law of the case, it is improper for 
him to charge that there is no conflicting evidence in the case : 
but, as in the case at bar, there was, in fact, no conflicting evi- 
dence, and the charge did not operate to the prejudice of the ac- 
cused: Held, Not to be a material error affecting the judgment. 
Chapter 2096 and Chapter 138 distinguished. Metzger vs. Atate, 


481. 


6. The statement in the charge that ‘in addition to the circumstan- 
tial evidence offered in this case, is also what is said to be the 
confession of the accused in relation to his connection with the 
murder of Samuel Moore,”’ is not a charge that certain facts are 
proved, nor a violation of Chapter 2096. Id. 


7. Such statement coupled with theremark that ‘‘ admissions or con- 
fessions are strong evidence against a party,’’ qualified by the 
observations that ‘‘in circumstantial evidence there must be a 
clear connection with the event or fact charged, and the circum- 
stances connecting the person with the event, and that confessions 
must have been made without any effort to obtain such from 
either fear or promises of reward in any manner ; in other words, 
it must be freely made without inducement or threat,’’ are cor- 
rect propositions, and are not instructions as to what facts are 
proved, nor as to the conclusions to be drawn therefrom, beyond 
the application of rules of law to the evidence. Id. 


8. It is not error to refuse to give instructions asked by a party 
when the same have been already given in substance by the 
Judge in his charge to the jury. Jd. 

9. Where instructions containing several propositions are requested 
it is not error to refuse to give the whole if they contain a sin- 
gle erroneous proposition. d. 

10. The refusal of the Judge in charging the jury to instruct them 
that a majority of them may recommend the prisoner to the mer- 
cy of the court under the act of 1872 (Chapter 1877), which rec- 
ommendation reduces the penalty to imprisonment for life in the 
State Prison, is not error. Either the counsel or Judge may read 
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CHARGE OF JUDGE TO JURY—( Continued.) 


11. 


12, 


the act to the jury if it is desired, but the Judge is not required 
by law to give such instruction as a part of the charge. Ji. 
When the record shows the propositions of law which counsel 
ask the court to give in his charge to the jury to be in 
writing, and an endorsement of the court thereon in writing 
‘*refused,’’ with the date and the name of the Judge, no evidence 
appearing to the contrary, it will be held that the court did con- 
form to the law in declaring ‘‘in writing to the jury his ruling 
thereupon as presented, and pronounce the same to the jury as 
given or refused.”” Jones vs. State, 886. 

It is not necessary that the court should charge the jury in the 
precise language adopted by the counsel for the defendant in his 
request, but it is sufficient if it charge the propositions of law so 
submitted in equivalent language of its own adoption. Savage 
vs. State, 970. 


CITIES AND TOWNS. See Constitutional Law, 1, 2; Municipal 


Corporations. 


CLERK OF CIRCUIT COURT. See Records, 1; Taxes and Tax 


Titles, 12, 15, 16. 


COLUMBIA COUNTY. See Counties ; Re-establishment of Records. 
COMMERCE, REGULATION OF. See Constitutional Law, 6. 
COMMISSIONERS OF DEEDS. See Evidence and Witnesses, 13, 14. 
CONSTITUTIONAL LAW. See Counties, 1, 2; Criminal Law, 19; 


Elective Franchise ; Married Women, 1, 9, 10, 11; Zazes and 
Tax Titles, 11, 15. 


1, An act vesting discretion in the owners of one-half of the bonds of 


a city and twenty of its residents, by which they can dissolve the 
existing corporation having an elective system of government or- 
ganized under an act creating a uniform system of municipal gov- 
ernment, and re-incorporate the municipality with another and 
different form of government, under which the principal officers 
are appointed by the Governor, is unconstitutional. The power 
and duty of the Legislature under the Constitution is limited to 
the establishment of a uniform system. State ex rel. vs. Stark, 
255. 


2. Where the legislative intent is that the whole of a statute shall op- 


erate to accomplish an evident end and purpose, if that portion 
of the act providing for the accomplishment of the final purpose 
is unconstitutional, the dependent and initiatory provisions of the 
act must fallalso. Where an act provides for the dissolution and 
re-incorporafion of a municipality, and it is clear that the disso- 
lution is authorized only as a step looking to and a foundation 
for the re-incorporation, if that portion which provides for the 
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CONSTITUTIONAL LAW—( Continued.) 
re-incorporation is unconstitutional, the whole act must fall. 
Ta. 
3. Where the language of a Constitution or statute is clear, plain and 
without ambiguity, effect must be given to it accordingly. State 
ex rel. vs. Buckman, 267. 


4, A law which does not in terms assume to revise, alter or amend 
any prior act or section of an act, but by various transfers of ex- 
isting duties, the imposition of new duties, and the creation of 
new Officers to perform such duties, has the effect to restrict the 
operation of antecedent legislation, and thus by implication to 
modify it, is not unconstitutional. Lake vs. State ex rel., 501. 


5. A statute which creates a new class of municipal corporations, 
leaving nothing to option or discretion as td its operation in cre- 
ating the new class, and which imposes like duties and bestows 
like powers upon each municipality of the new class, is a law of 
uniform operation within the meaning of that term as used in the 
Constitution of this State. Chapters 1874, 3162 and 3312, Laws 
of Florida, construed, so far as they affect proceedings upon in- 
formation in the nature of aquo warranto, and the creation of a 
Board of Health for a new class of municipal organizations. Jd. 


6. Chapter 3159 of the Laws of 1879, being an act to amend section 
four of an act entitled an act to establish the office of Harbor 
Master for the Port of Pensacola, approved December 8, 1866, 
providing that the Harbor Master may demand, for every vessel 
that may enter the port and load or unload, or make fast to any 
wharf, certain fees, whether earned by any service rendered to 
any such vessel or not, is a law imposing a tax upon such vessels 
or their owners, and a “regulation of commerce” within the 
terms of the third paragraph of section eight, Article 1, of the 
Constitution of the United States, which grants to Congress 
“the power to regulate commerce with foreign nations, and 
among the several States,’’ and said act is therefore unconstitu- 
tional and void. Webb vs. Dunn, 721. 

7.,The fifth section of Chapter 1939, Laws of 1873, found in McClel- 
lon’s Digest, page 219, does not relate to the subject or the ob- 
ject of the act as expressed in its title, or to any matter properly 
connected therewith, and said section is inoperative and void un- 
der Section 14, of Article IV., of the Constitution. Carr vs. 
Thomas, 736. 

CONTRACTS. See Lien, 1, 2, 3; Married Women, 1, 2, 4, 5, 6; Part- 
ners and Partnersnip, 1. 

1. A contract to deliver a certain quantity of timber at so much per 
foot, to be inspected, and to be delivered ‘‘as fast as water will 
permit, and to be completed not later than June 15, 1880, pay- 
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CONTRACTS—( Continued.) 
ment cash on handling specifications,’* is an entire and not a sey. 
erable agreement. Stokes vs. Baars, 656. 


2. On delivery of a portion of such timber, duly inspected, the pur- 
chaser refuses to pay the full price but deducts $200, being the 
amount of a draft previously drawn on him by the seller, which 
the purchaser falsely says he has paid, on the faith of which 
statement delivery was made, and the $200 remains unpaid. This 
is not a compliance by the purchaser, and is such a breach of the 
contract that the seller may refuse further delivery under it. 
Ta. 

3. After such breach, (the purchaser having assigned the agreement 
for the benefit of his creditors) the assignor in his own right, or 
for his assignees, cannot recover damages for subsequent non- 
delivery tohim. Jd. 

4. The assignee of such a contract takes it subject to all defences 
available against the assignor. Id. 

5. The purchaser of a certain quantity of timber under a contract to 
pay for it on delivery, from time to time, by becoming insolvent 
and making an assignment for the benefit of creditors, is disabled 
to perform, and thenceforth neither he nor his assignees can claim 
damages for future non-delivery to the assignees, with whom the 
seller did not contract. Id. 

6. A contract entered into by a person so intoxicated as that he is in- 
capable of transacting business intelligently, is voidable by such 
person. Mattair vs. Card, 761. 

COSTS. 

1. The Clerk in taxing costs in a cause to be entered in judgment is 
required to tax only such items of costs and disbursements as are 
duly proved by the party demanding the same, or may appear in 
the records and files of the court, and it is not an error or mis- 
prision of the Clerk to omit to tax and enter in judgment items 
not so demanded and proved. Hyer’s Executors vs. Caro’s Execu- 
triz, 694. 

2. In such case, after judgment entered and the term passed, the 
judgment cannot be opened and amended by inserting and in- 
cluding other costs to which the party may have been entitled, 
if they had been demanded and duly proved before judgment. 
Ta. 

3. Under the Code it was necessary for the party demanding the tax- 
ation of costs and disbursements to serve and file an itemized 
statement thereof. Jd. ? 


COUNTIES. See County Commissioners. 


1. When the Legislature divided New River (Bradford) county it 
was competent to provide that the new county created out of its 
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COUNTIES—( Continued.) 
territory (Baker) slfould assume its pro rata share of the indebt- 
edness of the former, to be ascertained by the relative valuation 
of taxable property in each, at the time of the division. Canova 
vs. Commissioners of Baker, 512. 

2. The obligation of Baker county to issue its bonds or to pay its 
debts in the manner provided in the act creating the county 
passed in 1861, is not affected or controlled by subsequent consti- 

) tutional or legislative enactment. The obligation of the con- 
tract cannot be thus impaired. Jd. 





8. Before Bradford county can proceed to compel Baker county to 
issue bonds for its pro rata share of the bonded indebtedness of 
the former to Columbia county, (from which Bradford was 
taken) it must appear that Bradford had issued and delivered its 
bonds to Columbia county. Jd. 


4, Under the act of 1861 creating Baker county it was made a condi- 
tion precedent to demanding the issuing of bonds by Baker to 
Bradford that the pro rata of the shares of the capital stock in 
the Florida, Atlantic & Gulf Railroad Company held by Brad- 
ford county should be ‘‘ set apart’’ to Baker county. Jd. 

5. The depreciation of the railroad stock in the possession of Colum- 
bia or Bradford county since 1861, for the purchase of which the 
original bonded indebtedness was created, constitutes no valid 
reason for refusal, on the part of Baker county, to pay its pro- 
portion of the indebtedness. Jd. 

6. The fact that Baker county was not a party in mandamus pro- 
ceedings of Columbia against Bradford county does not affect 
the liability of Baker county ; nor does the judgment in that 
case preclude Baker county from showing the true amount of her 
liability to Bradford in any proceeding by Bradford against Baker 
to compel a contribution of a pro rata amount of the indebted- 
ness of Bradford to Columbia.: Jd. 


COUNTY CLERK. See Clerk of Circuit Court. 


COUNTY COMMISSIONERS. See County Site. 


Under the law in force in 1861, the Judge of Probate was e2-offcio 
chairman of the Board of County Commissioners. The County 
Judge who succeeds to the Probate office is not now a mem- 
ber of the Board, but the Board as now constituted is the 
successor of the former Board, and the same duties devolve upon 
it, except as its duties have been modified by law. Canova vs. 
Commissioners of Baker, 512. 


COUNTY OFFICERS. See County Commissioners ; County Site. 
COUNTY RECORDS. See County Site. 
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COUNTY SITE. 

1. The County Commissioners have no authority to order an election 
for the location of a county site under Chapter 1890, Laws of 
1872, (McClellan's Digest, 321) unless a petition is presented 
to them signed by one-third of the registered voters of the 
county, praying for a change of the location of the county site, 
as required by the first section of the act. Lanier vs. Padgett, 
842. 

2. Petitions merely asking that an election be held to locate the 
county site, or to locate the court-house and county offices, and 
not asking for a change of location of the county site, do not 
show that they desire a change; and an election ordered upon 
such petitions is of no effect to locate or change the county site. 

3. Tax-payers may maintain a suit to enjoin the removal of the 
county offices and county records to any place not legally 
designated as the county site. 7. 

CORPORATION. Constitutional Law 1, 2,5: Criminal Law 4, 5: 

Municipal Corporations ; Pensacola. 

COURTS. See Jurisdiction. 

CREDITOR’S BILL. See Pleading ( Equity,) 4. 

CRIMINAL LAW. See Bastardy5; Charge of Judge to Jury 5, 6, 7, 

8, 9, 10, 11, 12; Elective Franchise ; Evidence and Witnesses 4, 
15, 16, 17: Jrand Jury ; Habeas Corpus ; Jurors and Jury. 1, 2, 
4, 6,10: New Trials 2; Statute of Limitations 4, 5,6; Writ of 
Error 3; see also different specific crimes. 

1. A keno table is a gaming table, but the keeper of one cannot be 
punished under the law of 1839, (Thomp. Digest, 500, 1,) for the 
reason that the Legislature of 1879, Chapter 3099, has legalized 
it by requiring a license for such table. Orerby vs. State, 178. 

2. The Legislature did not intend to punish criminally any of the acts 
licensed by its authority, especially when such acts were made 
the source of a portion of the revenue of the State. /d. 

3. Persons keeping and running ‘* keno”’ tables without having pro- 
cured a license and paid a license tax are guilty of a misdemeanor, 
and should be punished, on conviction, by a fine, as is provided 
in Section 12 of Chapter 3099 of the Laws of 1879. Hazen vs. 
State. 184. 

4. In an indictment against an officer of a corporation for embezzle- 
ment of the property of sueh corporation, the corporate name as 
fixed by law should appear in such indictment as the owner of 
the property, and the name of office of such officer as prescribed 
by law should be truly set forth therein. Alden vs. State, 187. 

5. Judgment will be arrested when it appears that that there is a 
misnomer in either the name of the corporation or in the title of 
the officer of the corporation so charged with embezzlement. /d. 




















‘ INDEX. 991 


CRIMINAL LAW—( Continued.) 

6. Indictments to be valid should be properly endorsed, as is pro- 
vided by statute, (Thomp. Digest, p. 522,) either ‘‘a true bill ”’ 
or ‘‘not a true bill,’’ together with the name of the foreman of 
the grand jury. Jd. 

7. A judgment on an indictment for obtaining property under or by 
reason of false pretenses, which indictment does not contain an 
allegation that the party was induced to part with the owner- 
ship of the property by reason of the alleged false pretenses, will 
be arrested. Pendry vs. State, 191. 

8. An allegation in an indictment charging murder by the infliction 
of a wound upon the body with a dangerous weapon, of which 
wound death immediately ensued, the words ‘‘ mortal wound ”’ 
not being used, is sufficient to warrant a verdict of manslaughter. 
Brown vs. State, 472. 

9. Whether the words ‘‘ mortal wound”’ are necessary in an indict- 
ment for murder by wounding to justify a verdict for murder in 
any of its degrees, the indictment alleging that the deceased died 
of the wounds, considered. Jd. 

10 


It isnot strictly correct to charge a jury that ‘it is for you to 
say from all the evidence whether or not the prisoner killed the 
deceased, and whether, if he did so, there was any fact or cir- 
cumstance in the case to reduce the killing from murder to sel/- 
defence or to manslaughter,’’ because the jury are by law author- 
ized to inquire further whether from the facts proved the killing 
was justifiable or excusable, and the law excuses or justifies a 
homicide in cases other than that of self-defence. Jd, 

11. In defining to a jury the several degrees of homicide and the facts 
which constitute each as defined by statute, the court should gen- 
erally also give the exceptions mentioned in the statute, wherein 
the killing is declared to be justifiable or excusable. Jd. 

12. An indictment for murder, otherwise good in form, charging that 
the prisoner ‘‘feloniously, wilfully and of his malice afore- 
thought, with a premeditated design to effect the death of,’’ &., 
is a good indictment under our statute. Bird vs. State, 493. 

13. An indictment for murder which charges the crime according to 
the common law form is sufficient to sustain a verdict for murder 
without the use of the words, “‘from a premeditated design.”’ Jd. 

14. In an indictment for burglarly in the night time, with intent to 
commit larceny of money, goods and chattles, it is not necessary 
to aver what specific money, goods or chattles were intended to be 
stolen, or the name of the owner thereof. Jones vs. State, 889, 

15. An indictment for perjury should charge that the oath taken by 

the defendant was wilfully false, and to matter material to the 
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CRIMINAL LAW—( Continued.) 


16. 


17. 


18. 


19. 


21. 





. It is within the discretion of the court to allow a plea of not guil- 


. The charge to the jury on a trial of two persons for murder, one 


. Under our statute in relation to homicide, if there is sufficient de- 
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issue. As tothe degree of materiality, it is enough if it is cir- 
cumstancially material, though not by itself sufficient to estab- 
lish the issue. Robinson vs. State, 898; Parrish vs. State, 902. 


The form of the sentence of a prisoner convicted of a crime, the 
punishment for which is imprisonment in the State Prison for 
any term, should be “‘that he be imprisoned by confinement at 
hard labor,”’ unless the court shall otherwise order as provided 
by law. McClellan’s Digest, 451. Id. ) 


All indictments upon statutes must state the circumstances which 
constitute the definition of the offence in the act, so as to bring 
the defendant precisely within it, and a conclusion ‘‘ contrary to 
the form of the statute,’’ &c., will not aid a defect in this re- 
spect. Stevens vs. State, 903. 


Where an indictment, found under a statute, omits a material al- 
legation of that which, by such act, constitutes the gist of the 
offence, and which makes it punishable by imprisonment, it is 
bad, and the judgment thereupon will be arrested. Jd. 


It is necessary that all criminal prosecutions shall be conducted 
‘*in the name and by the authority of the State,’’ but it is not 
essential that an indictment shall recite those or equivalent words. 
It is enough that the record shows that the prosecution is so 
**conducted.”’ Savage and James vs. State, 909. 





ty to be withdrawn for the purpose of pleading in abatement. 
The general rule is that a plea in abatement must be put in be-. 
fore pleading in bar. Jd. 

In charging a jury in a trial for murder the direction that if the 
accused drew his pistol under circumstances stated and ‘‘inten- 
tionally shot P., killing him,’’ it is murder in the first degree, is 
not correct; the instruction should be that if the accused 
shot P., intending to kill and did kill him, under the circumstan- 
ces it was murder in the first degree. Id. 


8., as principal, and the other, J., as principal in the second de- 
gree, that if J. was present, aiding and abetting, he was 
guilty of the same offence, murder in the first degree, is errone- 
ous ; it should be shown that the person aiding and abetting, in 
order to convict him of murder in the first degree, knew or be- 
lieved that the principal intended to kill, or that the person aid- 
ing and abetting acted upon a premeditated design to take life. 
Id. 


liberation to form a design to take life and to put that design in- 
to execution by destroying life, there is sufficient deliberation to 
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CRIMINAL LAW—( Continued.) 
constitute murder in the first degree. The question of premedi- 
tation, like other facts, isfor the jury. Jd. 

24. In cases of conviction of a capital offence, the sentence of the court, 
under the statute, should be that the prisoner be remanded to a 
place of safe keeping, &c., (in the usual form,) and that he be 
hung by the neck until he is dead, at such time and place as the 
Governor of the State by his warrant shall appoint. The act of 
1868 requires the warrant of the Governor to be executed with- 
in the walls or enclosure of the jail or prison in the county where 
the prisoner is confined when the warrant is issued. Jd. 

25. An indictment found under Section 12, sub-Chapter 4, Chapter 
1637, Laws 1868, charging that the accured, in the night time, 
broke and entered, &c., with intent to steal property of the value 
of six dollars, is bad, in that the breaking and entering was with 
intent of committing a misdemeanor and not a felony. Wood 
vs. State, 967. 

26. Such indictment to be good should charge not only that the in- 
tent was to commit a felony, but that the breaking and entry 
was into a ‘‘ building, ship or vessel.’’ A corn crib is not neces- 
sarily either a ‘‘ building, ship or vessel. Jd. 

CROSS BILL. See Married Women, 6, 7. 

DAMAGES. See Jurors and Jury, 3; Lien, 3; New Trial, 6. 

Under a declaration for libel, damages being generally and not special- 
ly alleged, evidence of special damage is not admissible. Wilson 
vs. Marks, 322. 

DECLARATION. See Damages, Pleading, (Common Law,) 4, 8, 9, 
10, 11, 12; Practice, (Law), 11; Ejectment, 12. 

DECREES AND JUDGMENTS. See Appeals, 4,5, 6,9; Attorneys at 
Law, 2; Costs; Equity and Equitable Jurisdiction, 2, 7, 8; 
Homestead, 11; Husband and Wife, 1, 2; Judicial Sales; Master 
in Chancery, 1, 2; Mortgage, 2, 3, 4, 5; Practice, (Law,) 3, 4, 5, 
6; (Aquity,) 1, 2, 3. 

1. What is done under a decree is valid so far as third perSons are 
concerned, notwithstanding the subsequent reversal of the de- 
cree. Where moneys collected under such decrees are applied 
by order of court to a debt of plaintiff to a third person, there is 
no remedy against such third person upon a subsequent reversal 
of the decree. Florida Central Company vs. Bisbee, 60. 

2. A decree in a suit to which a person was not a party does not bind 
him. Marvin vs. Hampton, 131. 

3. Motions in arrest of judgment arise from intrinsic causes appear- 
ing upon the face of the record, and must be founded upon such 
matter as would, upon demurrer, have been sufficient to over- 
throw the action or plea. Sedgwick vs. Dawkins, 335. 


63 
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DECREES AND JUDGMENTS—( Continued.) 

4. An order that a cause stand dismissed at plaintifi’s cost, there 
having been no service of process upon the defendant, is a fina] 
disposition of the matter to which a writ of error lies. Cook ys, 
Cook, 634. 

5. A motion in arrest of judgment, where the verdict and judgment 
are in favor of the plaintiff, will not be granted if the declaration 
on its face shows a valid cause of action and is not demurrable 
Hyer vs. Vaughn, 647. 

6. Where a cause has been tried upon several issues, but some of 
them are immaterial and a verdict is rendered for plaintiff upon 
the whole case upon the merits, a judgment, non obstante veredicto 
cannot be given for the defendant upon the ground that some of 
the immaterial issues should have been found in favor of the de- 
fendant. If the verdict had been in favor of the defendant upon 
such immaterial issues, still the plaintiff would have been entitled 
to judgment non obdstante. Id. 

7. It was not error in such case to refuse a motion by the defendant 
that a repleader be ordered where the pleadings on the part of 
the defendant raise immaterial issues and it is apparent from the 
whole case that no manner of pleading the matters embraced in 
the pleas would have made them available. A repleader is only 
ordered upon the form and manner of pleading, where the matter 
is substantial. Id. 

DEEDS. See Constitutional Law, 7; Ejectment, 8, 10, 11, 14; Evidence 

and Witnesses, 13, 14; Married Women, 3; Mortgages, 1, 2; No- 
tice: Taxes and Tax Titles, 11, 12, 15, 16, 17, 18, 19, 20, 21, 23. 

1. The acknowledgment of a deed taken by the grantee therein is void. 
The deed, however, is binding between the parties or their heirs, 
and its execution may be established by common law evidence. 
Hogans vs. Carruth, 587. 

2. In such case identity of person is presumed from identity of name. 
This upon grounds of public policy. i. 

3. An original deed of conveyance does not prove itself at common 
law, and in this State an original deed, introduced by and coming 
from the possession of the defendant, whether its execution has 
been acknowledged or proved under the statute of November 15, 
A. D. 1828, or not, is not made evidence by any statute. The 
certificate or acknowledgment under that act is not a common 
law certificate. It is altogether statutory in its character and 
can serve no other purpose under the statutes than that declared 
by the statute, which is to authorize a record thereof “in the 
office assigned by law for that purpose.”’ Jd. 

4. Where a deed purports to be executed under a power, the general 
rule is that the authority should be shown. Qvxere: Whether, if 
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DEEDS—( Continued.) 
the deed is an ancient deed, the rule is to any extent modified ? 
But however this may be, the fact of the execution of the deed may 
be shown independent of the power, and if the deed be otherwise 
admissible as bearing upon a question of boundary, and the act 
of the parties in making the deed is pertinent to the issue, upon 
proof of execution it should go to the jury. Jd. 


DEFAULTS. Practice, (Laie) 3, 4, 5, 6. 


DEMURRER. See Ejectment, 12; Pleading, (Common Law) 4, 5, 7, 9, 
10, 11, 12; (Hquity), 3; Practice, (Law), 9,10; (Hquity), 4, 5. 


DISMISSAL OF SUIT. See Appeals, 1, 11; Decrees and Judgment, 4; 
Married Women, 15 ; Practice, (Common Law) 10; Process, 1. 

DIVORCE. See Husband and Wife, 1, 2. 

DOWER. See Hvidence and Witnesses, 1; Statute of Limitations, 1, 2. 

1. The wife having joined in the execution of a mortgage deed with 
her husband, an acknowledgment by her made in the manner 
prescribed by statute, that she made herself a party to and exe- 
cuted the foregoing deed of mortgage ‘‘for the purpose of con- 
veying and mortgaging all of my estate in esse and in futuro in 
the lands therein described,”’ is sufficient to bar her dower inter- 
est. Hart vs. Sanderson’s Administrators, 103. 

2. The statute authorizing the private examination of the wife to bar 
dower is a substitute for the proceeding at common law to bar 
dower by fine and recovery. As against a mortgage of the fee of 
the husband, which mortgage was accompanied by a relinguish- 
ment of the dower of the wife, an acknowledgment thus made 
cannot be impeached by her testimony alone. Such an acknow- 
ledgment may be impeached for fraud, but the proof to sustain 
such charge must be of the clearest, strongest and most convine- 
ing character. Id. 


DYING DECLARATIONS. See Evidence and Witnesses, 16. 


BJECTMENT. See Administrators and Erecutors, 1; Hvidence and 
Witnesses, 1. 

1. In actions of ejectment, special pleas of the statute of limitations 
should not be allowed and such pleas should be struck out by 
the court without motion. Weiskoph vs. Dibble, 24. 

2. Adverse possession may be shown under the plea of not guilty. 
Td. 

3. Where the initial point of a survey is the bank of ariver ata 
named point, a plaintiff in ejectment, claiming that the land has 
extended into the water beyond the original initial point named 
in his deed, thus changing his boundary by leaving out lands 

lying beyond the lines extended from the initial point, must 
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EJECTMENT—( Continued.) 
prove the fact of encroachment of the land upon the water. 
Seymour & Simpson vs. Creswell, 29. 


4. To constitute an adverse possession as against the true owner, where 
a paity under a mistake as to the boundaries of his deed claims 
land not embraced therein, there must be an actual possession 
and improvement of the land which lies outside of his bounda- 
ries. This under the statute anterior to the act of 1872. Jd. 


5. As against the true owner, a plaintiff in ejectment, claiming title ) 

founded upon a written instrument and a judgment or decree of 
a court, to be deemed in adverse possession, must, under the 
statute of 1872, (Chapter 1869, Laws, ) have usually cultivated or 
improved it, or have protected it by a substantial enclosure, or, 
if not enclosed, have used it for the supply of fuel, or of fencing 
timber for the purposes of husbandry, or for the ordinary use of 
the occupant. Jd. 


6. The general rule in actions of ejectment that the claimant must re- 
cover upon the strength of his own title, does not operate to pro- 
hibit the acquisition of possessory rights which may be enforced 
in ejectment between parties in cases where the true owner does 
not intervene ; but a prior possession to be effective as against a 
mere squatter or intruder in actual possession, must be an act- 
ual, unabandoned possession. The payment of taxes, survey- 
ing and mapping the lands, and executing a mortgage covering 
them, do not constitute such possession. Jd. 

7. Where the ‘ property in question ”’ in an action of ejectment, as 
shown by the declaration, is a named lot in a city, a verdict that 
‘*we the jury find the defendant guilty of improperly withhold- 
ing the property in question and find for plaintiff damages to 
amount of four hundred and thirty dollars,"’ is sufficiently cer- 
tain. Patrick vs. Young, 50. 

8. The general rule in ejectment is that any title acquired subsequent 
to issue joined must be set up by a plea puis darrein contiruance. 
Where, however, no injustice is done, a tax deed in the hands of 
the original purchaser may have relation to the day upon which 
the party was entitled to it, and if such day precedes the date 
upon which issue was joined it is admissible under the general 
issue. Spratt vs. Price, 289. 

9. In ejectment, defendant in possession may defend by showing legal 
title in another person and out of plaintiff whois claiming posses- 
sion as a right incident to legal title. Hogans vs. Carruth, 587. 

10. That a deed does not upon its face show that it embraces the lot 
in question, or that the plaintiff does not show this fact as a 
foundation for its introduction, is not a good objection to its in- 
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EJECTMENT—( Continued.) 
troduction in evidence. A party is not required to locate on the 
ground the calls of a deed before it is admitted. Id. 


11. Where the calls of a deed first give boundaries by land owned by 
neighboring proprietors or adjoining tracts, and afterwards by 
courses, distances and area, and there is an apparent conflict, 
deeds, showing the ownership of the adjoining tracts at the time 
of the execution of the first deed are proper evidence, and they, 
with other facts tending to prove the intention of the parties, are 
proper evidence. Id. 


12. Lands are described in a declaration .in ejectment thus: ‘‘ Lots 
one and two of range thirty-one, east, township nineteen, south, 
and fractional section thirty,’’ and on demurrer that the descrip- 
tion was so vague that the lots could not be identified ; it is held 
that the language imports that Iots one and two are parts of 
the range, township and section named, and the description is 
sufficiently intelligible and definite. Wade vs. Doyle, 630. 

13. Where in ejectment a tax deed not executed so as to convey the 
land is given in evidence without objection, and no point is made 
either iu the Circuit Court or on appeal that the deed is invalid 
in that respect, yet this court cannot permit such deed to have 
operation as a conveyance and give it effect by our silence, 
Paul vs. Fries; 573. 

14. If the plaintiff has not a legal title at the time of commencement 
of his suit in ejectment, he cannot recover. An equitable inter- 
est ripening into a legal title, after suit brought, cannot have re- 
lation to the former equitable interest so as to give a right of 
possession at the inception of the suit. And so a tax deed exe- 
cuted on the day of trial cannot be given effect in favor of the 
plaintiff, although he might have held the certificate of sale and 
might have had a deed before suit. The rule is otherwise as to a 
defendant who sets up such title to defeat the plaintiff’s claim of 
possession. See Spratt vs. Price, 18 Fla., 289. 


ELECTIVE FRANCHISE. 
A conviction of petty larceny disqualifies a person from voting in this 
State. State ex rel. vs. Buckman, 267. 
EQUITABLE PLEAS, (at taw.) See Pleading, (Common Law,) 1, 2. 
EQUITY AND EQUITABLE JURISDICTION. See County Site, 3; 
Injunction, 4; Judicial Sales, 3, 4. 
1. A court of equity has no jurisdiction to enjoin proceedings on a 
mandamus, where the parties seeking redress by such proceed- 
ings are not the plaintiffsin equity. Fineganvs. Fernandina, 127. 
2. A court of equity cannot entertain a bill to review and reverse a 
judgment of a Justice of the Peace for errors committed on the 
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EQUITY AND EQUITABLE JURISDICTION—( Continued.) 
trial, and to set aside an execution upon such judgment, or to set 
aside an execution illegal or void, and to enjoin a levy upon per- 
sonal property, there being ample remedies at law. Wordehor 
vs. Evers & Bird, 339. 

3. A suit in equity cannot be maintained under the law of 1881 
against a sheriff to enjoin him from taking proceedings to ap- 
praise and set apart personal property levied upon which is 
wrongfully claimed by a debtor to be exempt from forced sale, 
unless the sheriff actually does, or threatens to do, some act 
upon such wrongful claim tending to the injury of the creditor. 
Catheart vs. Turner, 837. 

4. That the matters developed in the trial are matters cognizable in 
equity and not at law, is a good ground to set aside the findings 
of areferee. Price vs. Drew, 670. 

5. When a remedy in equity exists, and a remedy at law is created, 
the equity jurisdiction is not destroyed unless by express terms 
of the law. Thrasher vs. Doig & Geiger, 809. 

6. Where a writ of attachment is levied upon goods, and afterwards 
an execution is levied upon the same goods, and the sheriff, be- 
fore judgment in the attachment suit, advertises the goods for 
sale under the execution, a court of equity has no jurisdiction to 
enjoin the sale under the execution at the instance of the attach- 
ing creditor, the court at law having ample power to control the 
process and its officer ; and the sheriff acts at his peril in selling 
the property under a junior levy. McKeown vs. Coogler, 866. 

7. After dismissing a bill filed by an attaching creditor to restrain a 
sale under a subsequent levy by execution, it is improper to de- 
cree that the property under levy in the hands of the sheriff be 
delivered to the debtor. The sheriff is entitled to it by virtue of 
his levies. Jd. 

8. Nor should the decree in such case dismiss the attachment, as such 
dismissal, if proper, should be made in the attachment suit. Jd. 


ESTOPPEL. 

Where a general agent having a power to sell a piece of land, limited 
only in the method of payment, and the agent having control of 
the rents of a building on the land, upon a sale of the land at 
public sale announces, in the presence of a tenant, that the pur- 
chaser, after a named date, shall be entitled to the rents, and the 
special agent, upon a payment for a part of the time to the pur- 
chaser, expresses approval of it, the principal is estopped from 
claiming rent paid to such purchaser by such tenant. Hnoz vs, 
Barnett, 594. 
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EVIDENCE AND WITNESSES. See Attorneys at Law, 1; Bills of 
Exceptions, 1, 2; Bills of Hxchange, t, 2; Damages ; Deeds, 1, 
2, 3, 4; Hjectment, 2, 3, 10, 11; Dower, 2; Libel ; Master in 
Chancery, 1; Pleading, (Hquity,) 2; Practice, (Hquity,) 1, 9; 
Statutes and Statutory Construction ; Taxes and Tax Titles, 11, 
12, 20, 23; Writ of Error, 5. 

1. In an action of ejectment by a widow seeking to recover dower as- 
signed to her, the letters of administration are fot evidence in 
her individual suit against a stranger to prove the death of the 
husband. Weiskoph vs. Dibble, 24. 

2. Wheu a party in cross-examining a witness presses questions re- 
lating to collateral matters not testified to in the direct examina- 
tion, he makes the witness his own as to the facts so brought out. 
Livingston vs. Robert’s Hxecutor, 70. 


8. Testimony of impressions and conclusions, drawn from a conver- 
sation, is of little value against positive testimony giving the 
language used. Id. 

4. Whether the circumstances attending a confession, or a conversa- 
tion in which the accused has made statements showing his 
knowledge of the time and manner of the killing, the weapon 
used, and the motive influencing him and evidencing his guilt, 
are such as entitle the same to be received in evidence as the de- 
liberate and voluntary statement of the accused, is a question for 
the court to decide. The usual practice is to ascertain these cir- 
cumstances before the admissions or statements are permitted to 
go tothe jury ; but if such inquiry is not made in advance it may 
be made afterwards, and if it appear that the confession or state- 
ment was not voluntary, or was induced by improper influences, 
the testimony should be excluded from the consideration of the 
jury. Where the circumstances are developed by the witness in 
his detail of the confession or conversation, or from such inquiry, 
and the confession or statements appear to have been made vol- 
voluntarily, and not to have been induced by improper influences, 
they should not be withdrawn or withheld from the jury. Metz- 
ger vs. State, 481. 

5. It is proper and necessary to the intelligent consideration by this 
court of the testimony of expert witnesses, and of such portion 
of the testimony as refers to plats, maps and diagrams, that such 
maps and diagrams as introduced should accompany the record. 
Hogans vs. Carruth, 587. 

6. The rule is well settled that parol evidence is inadmissible to con- 
tradict or vary the terms of a valid written instrument. Robin- 
son vs. Barnett, 602. 

7. It is oftentimes allowable to show contemporaneous facts and cir- 
cumstances attending the negotiation of parties in making con- 
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tracts, as such facts and circumstances may throw light on the 
disputed contract itself. Id. 


8. B. sued R. as payee and endorser upon a promissory note. At 


the maturity of the note the cashier of B. called upon R. for 
payment. R. declined to pay it, alleging that his signature as 
endorser was a forgery, but tosave the costsof a protest he wrote 
over such alleged forged signature the words ‘‘ protest waived:”’ 
Held, That on the trial R. could give in evidence the facts, and 
the conversation had by him with cashier B. at the time those 
words were written, as contemporaneous facts and circumstan- 
ces, to rebut the presumption that by writing those words he in- 
tended to adopt the signature as hisown. Jd. 


9. No objection can be urged in the Appellate Court to the evidence 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


given in the court below, except as to its sufficiency, unless ob- 
jection was there made when it was received. TJuton vs. Gazan, 
751. 


Certified copies of record and papers lawfully left in the office of 
the Secretary of State are, by statute, made competent evidence, 
as the originals would be. /d. 

When testimony is received without objection it is considered as 
received by consent. Jd. 

The statute laws of other States must be proved before the 
courts of this State like other evidence. Td. 

The acknowledgement of deeds and other writings before a Com- 
missioner appointed by the Governor to take acknowledgments, 
&c., in other States within the United States, are not required to 
be certified by him under an official seal, his private seal only be- 
ing required by the statute. Id. 

Where the officer taking an acknowledgement of a deed styles 
himself such in his certificate, that is prima facie evidence of the 
fact that he is such officer. Id. 


In the cross-examination of a witness who had testified to the 
fact of an encounter between the accused and a person who had 
been injured, the witness being present, the question whether 
he had observed marks of violence upon the person of either is 
a proper cross-examination, though the witness has not testified 
upon the particular fact embraced in the question. All the facts 
and circumstances connected with the matters of the direct ex- 
amination may be inquired into upon the cross-examination. 
Savage and James vs. State, 909. 

In proving dying declarations only such statements should be re- 
ceived as evidence as relate to what actually transpired, who 
were the actors, the position of persons, what was said by the 
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EVIDENCE AND WITNESSES—( Continued.) 
parties, what were the instruments used, who used them and 
how, and like matters, excluding, if possible, everything except 
what relates to the res geste. Id. 

17. Testimony tending to show that during the encounter, which re- 
sulted in the death, one of the accused snapped his pistol at a 
person not engaged in the difficulty is not objectionable. Every- 
thing done by the parties at the time may be proved. Jd. 

EXCEPTIONS. See Appeals 8; Bill of Exceptions; Charge of Judge to 
Jury, 1, 3; Evidence and Witnesses, 9, 11. 

EXECUTIONS. See Hqutty and Equitable Jurisdiction, 2, 3, 7; Home- 
stead and Exemptions, 1. 

At a sale on execution the purchaser takes only the interest of the de- 

fendant in execution. Massey vs. Hubbard, 688. 

EXECUTION SALES. See Hzrecutors. 

EXPERTS. See Hvidence and Witnesses, 5. 

FALSE PRETENSES, OBTAINING MONEY UNDER. See 
Criminal Law, 7. 

FORECLOSURE OF MORTGAGE. See Judicial Sales; Mortgages, 
3, 4, 5. 

FRAUD. See Principal and Surety, 2. 

Fraud is not to be imputed to an honest creditor who is preferred 
by a failing debter as against another creditor who had been 
promised payment by the debtor out of the proceeds of the 
same property assigned to the former tosecure him. McKeown 
vs. Coogler, 866. 

FRAUDULENT CONVEYANCES. See Fraud; Principal and Sure- 
ty, 2. 

GAMING. See Criminal Law, 1, 2, 3. 

GRAND JURY. See Jury and Jurors, 4; Criminal Law, 6, 20; Indict- 
ment, 

HABEAS CORPUS. 

1. While it is within the jurisdiction of this court, under the statute, 
(Chapter 3129, Laws,) to award a habeas corpus and have a pre- 
liminary examination of a party arrested after affidavit and war- 
rant, and discharge, commit to bail or remand into custody, still, 
the general rule is that this court should, under such circumstan- 
ces, remand the party to the custody of the sheriff to be deliv- 
ered to the magistrate issuing the warrant. Hzparte Hagan, 194. 

2. While in such case an affidavit of the party that he has reason to be- 
believe, and does believe, that he cannot get a fair examination 
or secure justice before such magistrate, coupled with the fact 
that two persons, charged with the murder with the aiding and 











1002 INDEX. 


HABEAS CORPUS—( Continued.) 


abetting of which the prisoner is charged, and deemed by him 
to be essential witnesses, are confined in the jail of the county 
in which this court is sitting, are not deemed sufficient grounds 
upon which this court would have such examination; still, 
if the ground of the alleged belief be on account of alleged prej- 
udice against the party, and the Attorney-General for the State 
consents to such examination on the ground that it will ‘save 


-great expense to the State of Florida,’’ this court will make such 


examination, and the testimony of witnesses may, in such 
case, by consent, be taken before a commissioner. Jd. 


HARBOR MASTER. See Constitutional Law, 6. 
HOMESTEAD AND EXEMPTIONS. See Equity and Equitable Ju- 


risdiction, 3 ; Mandamus, 1, 2. 


1. A debtor who is a member of a partnership engaged in mercantile 


business is not entitled to select from the partnership goods lev- 
ied on by virtue of an execution against him, and to have ex- 
empted to him any portion of the partnership goods under the 
exemption laws of this State. State ex rel vs. Bowden, 17. 


2. While the rule is not universal that a power to sell includes a power 


to mortgage, yet a power to alienate a homestead ina prescribed 


‘manner involves the power to mortgage it in such manner. This 


power, existing both independent of and under the Constitution, 
a fair, consistent construction of the clause exempting the home- 
stead from “forced sale,’? must exclude its application to a sale 
under a mortgage. A sale under a mortgage is not a forced sale 
within the meaning of the Constitution. The case of Patterson 
vs. Taylor and Randall, 15 Fla., 337, referred to and approved. 
Hart vs. Sanderson's Administrators, 103. 


3. The wife having joined in the deed of mortgage of the husband 


conveying the homestead, and both parties in scen deed having 
expressly waived all benefit of exemption and homestead, and 
stipulated that the land conveyed shall never be claimed to the 
prejudice of the grantees, she having also upon a separate exam- 
ination acknowledged that she made herself a party to the deed 
for the purpose of conveying all of her estate in esse or in futuro, 
cannot, upon the death of her husband, either as heir-at-law or 
as executrix of his will, resist a sale under a decree based upon 
said mortgage upon the ground that it was a forced sale, or that 
the homestead had not been alienated with the joint consent of 
the husband and wife. Quere: Whether in case of a testate es- 
tate the widow as heir has in any case an equity to claim the 
benefit of a homestead exemption enjoyed by the husband? Ji. 


4. The actual use and occupation by the owner and his family of 
premises designed as a homestead, is essential to impress the 
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property with that character. The mere intention, at some futnre 
day, to repair and occupy them as such, where such intention is 
not manifested by acts as well as words, is not sufficient. Solary 
vs. Hewlett, '756. 


5. A homestead of a person who is the head of a family residing in 


this State, within the meaning of the exemption clauses of the 
Constitution and the statutes, is the place of actual residence of 
the party and his family. Oliver vs. Snowden, 823. 


6. A party residing in an incorporated town or city with his family, 


and owning land several miles from the town, cannot claim the 
latter as exempt from forced sale as a homestead, it having never 
been occupied by him as a residence. Id. 


7. Filing a declaration or claim of homestead under the law of 1869 


does not exempt the property so claimed, unless it be actually oc- 
cupied asahome. (Id. 


8. As between landlord and tenant the tenant cannot claim an ex- 


emption from levy and sale of the products of the land rented as 
against the claim for rent or for supplies furnished by the land- 
lord to support the tenant and his family or to cultivate the land, 
the title of the tenant thereto being subordinate to the lien created 
by the statute. Cathcart vs. Turner, 837. 


9. An exemption of personal property from forced sale under legal 


process, to the extent of $1,000 in value, may be claimed un- 
der the Constitution, by a tenant entitled to claim exemption 
when his property is levied upon for the satisfaction of a claim 
for rent or supplies furnished by the landlord ; but such exemp- 
tion cannot be claimed out of the products of the land rented 
where an express lien exists under the statute. Jd. 


10. Section 2296 of the Revised Statutes of the United States, pro- 


viding that ‘‘no lands acquired under the provisions of this Chap- 
ter [the homestead law] shall, in any event, become liable to the 
satisfaction of any debt contraeted prior to the issuing of the pat- 
ent therefor,’’ is valid and does not violate the sovereignty of the 
States, and such lands cannot be subject to levy and sale to sat- 
isfy the debts mentioned in theact. The land is granted for the 
benefit of the family, and not for the benefit of creditors of the 
grantee. Lewton et al. vs. Hower, 872. 


11. A general judgment recovered for ‘‘ work and labor and money 





expended in improving ’’ land which is the homestead of defend- 
ant cannot be enforced against the homestead. The Constitution 
exempts a homestead from forced sale except for taxes, or for the 
payment of obligations contracted for the purchase of the prem- 
ises, or for the erection ef improvements thereon, or for house, 
field or other labor performed on the same ; but this exception 
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HOMESTEAD AND EXEMPTIONS—( Continued.) 
does not include indebtedness for money expended in improving 
the land. Jd. 
HUSBAND AND WIFE. See Administrators and Ezecutors, 2; 
Dower ; Married Women ; Tazes and Taz Titles, 22. 

1, A widow, and the children born of a cohabitation during the di- 
vorce proceedings, and subsequent to a decree of divorce granted 
at the suit of the husband, have an equity, upon the death of the 
husband, to set aside such decree of divorce if it was procured by 
the fraud and imposition of the husband. Rawlins vs. Ravwelins, 
345. 

2. The usual method by which the wife may set aside a fraudulent 
decree of divorce obtained by the husband, is a proceeding upon 
notice to the husband in the same case. Where, however, the 
husband is dead, and there are children, the result of cohabita- 
tion during the divorce proceedings, and the widow and children 
seek to set aside the divorce and recover their interest in the es- 
tate, they may proceed by an original bill in the nature of a bill 
of review against the administrator and the children born before 
the decree of divorce. Such a bill is not objectionable upon the 
ground either of misjoinder or multifariousness. Id. 

3. Property, viz: furniture purchased by amarried woman at the re- 
quest of her husband, and paid for by her husband, with which 
they furnish a hotel where husband and wife live with their fam- 
ily, though the hotel business may be superintended by her, and 
conducted in her name, does not become separate property of the 
wife unless by some act of the husband indicating an intention 
that it shall be her separate property. Such property is the 
property of the husband and is liable for his debts. Blumer vs. 
Pollock, 707. 

INDICTMENT. See Bastardy, 1, 4; Criminal Law, 4, 5, 6, 7, 8, 9, 12, 
13, 14, 15, 17, 18, 19, 25, 26; Statute of Limitations, 4, 5, 6. 

INFANTS. See Partition, 2. 

INJUNCTIONS. See Transfer of Cause ; Married Women, 8, 12, 13. 


1. An injunction may be dissolved upon motion and due notice, either 
before or after answer filed. Wordehof vs. Evers & Byrd, 339. 

2. In cases of pressing necessity, where the threatened injury is im- 
minent, and the defendant could not be found in time, so that 
notice could not be served on him, it is not an abuse of dis- 
cretion on the part of the Judge to allow an injunction without 
notice. Lewton vs. Hower, 872. 


3. An injunction staying sale of lands wrongfully levied upon under 
an execution issued upon a judgment at law, upon the ground 
that the land is exempt from levy and sale, is not an “injunction 




















INDEX. 1005 


INJUNCTIONS—( Continued.) 
to stay proceedings at law’’ within the meaning of the statute 
requiring notice of application therefor, and a bond in double the 
amount of the verdict. Jd. 

4. The levy upon land exempt by law from levy®and sale, and adver- 
tising the same for sale to satisfy an execution, constitute such 
an attempt to cast a cloud upon the title as to give a court of 
equity jurisdiction to enjoin the sale. Jd. 


JUDGMENTS. See Decrees and Judgment. 

JUDGMENT, non-obstante veredicto. See Decrees and Jud gments, 6. 
JUDGE OF PROBATE. See County Commissioners. 

JUDICIAL SALES. See Hrecution, 1; Notice. 


1. After sale under foreclosure proceedings a court of equity has 
power co-extensive with its jurisdiction over the subject-matter 
to award orders directing a party in possession to surrender to 
the purchaser. Gorton vs. Paine, 117. 


2. As a general rule such an order will follow in cases where the party 
in possession was a defendant to the suit. Where, however, the 
person in possession is a mere stranger, who entered into posses- 
sion before the suit was begun, he cannot be dispossessed by an 
execution on the decree. Jd. 


3. Where the subject-matter of a suit arises primarily {rom the rela- 
tions of first and second mortgagee, with reference to the mort- 
gaged premises, the matter is one peculiarly the subject of equi- 
ble cognizance. If the second mortgagee in possession is a party 
to a foreclosure suit, and he claims under a tax title from the 
State obtained by him while he was the owner of the right and 
equity of the mortgagor, the purchaser under the foreclosure 
proceedings is not remitted to a court of law to recover posses- 
sion of him. Jd. 


4, An answer to a rule to show cause why a writ of possession should 
not be awarded against a defendant to a suit, should set up the 
facts constituting his defence in such manner that they may be 
understood by the other party who is to answer them, and by 
the court giving judgment. A second mortgagee who was a party 
toa foreclosure suit by the first mortgagee answers to a rule to 
show cause why the purchaser should not be awarded possession 
as against him that he holds by a title derived from the State of 
Florida. This is not sufficiently certain, as it is possible that as 
the holder of one character of deed from the State he might hold 
by a paramount title which would put the purchaser to his ac- 
tion at law ; whileif he is the holder of a tax title, acquired while 

he was a second mortgagee, the court of equity has jurisdic- 

tion. Jd. 
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5. Where a mortgagee bid in property for a much larger sum than 
the amount due by the decree of sale, under the advice of coun- 
sel that he would not be required to pay over any surplus to the 
mortgagor, and being advised that he is entitled to retain such 
surplus because he is already the owner of the property so sold, 
he is not entitled to be relieved from his bid on the alleged ground 
that he acted under a mistake of fact, the mistake alleged being 
purely one of law and not of fact. Shear vs. Robinson, 399. 

6. A purchaser is not entitled to be relieved of his bid under such 
circumstances upon the additional ground that the property is 
worth much less than he had bid, especially when another respon- 
sible bidder offered 37,900 and the purchaser bid $8,000. Jd. 

7. A paper purporting to bea release of the complainant from the 
effects of his first bid at a mortgage sale, signed by the mortga- 
gagors, (a married woman and her invalid husband, ) and releas- 
ing the purchaser from paying over the surplus, to which the 
mortgagors are entitled by the decree of sale, the assent to such 
paper having been obtained by the complainant by imposing upon 
their weakness and confidence in the absence of counsel or ad- 
vice, is of no effect te curtail or control their legal or equitable 
rights so sought to be affected. Jd. 

JURISDICTION. See Practice, (Law,) 11; Process, 2; Removal of 

Cause to U. S. Courts ; Transfer of Causes. 

I. Or Courts. : 
(1.) Supreme. See Habeas Corpus. 
(2.) Cireuit Court. 
(3.) County Court and Judge. See County Commissioners. 
(4.) Justice of the Peace. See Bustardy, 2. 

Il. Equity JuRIsDICTION. See Equity and Equitable Jurisdiction. 





III. SpectaL AND LimiTED. See Bastardy, 3. 
JURORS AND JURY. See New Trials, 3, 4, 5, 6; Recommendation 
hy Jurors to Mercy. 

1. The purpose of Section 12, of sub-Chapter 13, of the Criminal 
Code of 1868, which provides that ‘‘no person whose opinions 
are such as to preclude him from finding any defendant guilty ! 
of an offence punishable with death shall be compelled or allow- 
ed to serve asa juror on the trial of such an offence,”’ is to ex- 
clude from the jury in capital cases any person who, from scru- 
ples of conscience or some reason other than the want of suffi- 
cient proof, would refuse to find a verdict of guilty. Metzger vs. 
State, 481. 

2. Four petit jurors had been accepted and sworn when the State At- 
torney learned that one of them, who had been examined on his 
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3. 


4, 


voir dire, had, in a conversation shortly before the finding of the 
indictment, remarked that he was opposed to capital punishment, 
and argued that it would be better to imprison the accused for 
life than to hang him, and had, in another conversation as to the 
case, stated in substance that he was ‘‘ opposed to capital pun- 
ishment under certain circumstances, and if he was a juror would 
not go for capital punishment.’’ Upon motion of the State At- 
torney, made before proceeding further, and supported by an af- 
fidavit as to each conversation, the Circuit Judge set aside the 
juror as incompetent: Held, 1st, that setting him aside was not 
error; 2d, that setting a juror aside under such circumstances is 
not the mere arbitrary exercise of power by the Judge, but is the 
exercise of judicial discretion, and his action should not be re- 
versed unless there appears to be a departure from the exercise 
of a sound discretion. Td. 


The affidavit of a juror is not admissible to impeach his verdict, 
on a motion for a new trial. He is not competent to show that 
the jurors, by agreement among themselves, severally marked ona 
paper such amount of damages as they saw fit, and that the quo- 
tient of the sum of these amounts divided by the number of ju- 
rors, was made their verdict. McMurray and Brittain vs. Bas- 
nett, 609. 


In case of a defieiency in a grand jury, arising from the fact that 
some of the number named in the venire issued to the sheriff or 
other officer have not been summoned, or that a portion so sum- 
moned have been excused by the court for the term, it is discre- 
tionary with the court to order that such deficiency be filled, 
either from the list furnished by the County Commissioners, 
drawing from the box, or from the body of the county. Jones 
vs. State, 889. 


. A motion to quash a venire for petit jurors should be sustained by 


direét evidence. An affidavit alleging facts upon information 
and belief is not sufficient. Savage and James vs. State, 909. 


. Where two are jointly indicted and tried for a capital offence, each 


of them is entitled to twenty peremptory challenges on empan- 
nelling a jury, but the State can have butfive. Jd. 


. When the court directs the summoning of persons, by special ve- 


39 


nire, “ from the county at large,” and not from ‘‘ by-standers, 
it is discretionary toreject those who have been in attendance upon 
the court as ‘‘by-standers, and as not included in the terms 
‘*from the county at large.’’ This distinction is contemplated 
by the statute. Jd. 


. It is not error to allow a party to withdraw a peremptory challenge 


and then to challenge the same person for cause: Provided, 
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The person is present to be examined, or if it be shown that he 
is disqualified by law from being a juror. If the challenge tor 
cause is not sustained the peremptory challenge must stand. [J 

9. It is not proper to allow a person called as a juror to be question. 
ed as to whether a verdict in favor of one party would affect his 
social standing in the community, or produce social ostracism 
against him. Jd. 

10. A person is not disqualified to be a juror in a capital case because 
he is opposed to capital punishment, unless to find a verdict of 
guilty would violate his conscientious convictions on the subject 
of capital punishment ; but the Judge is to determine the ques- 
tion from the evidence on the subject before him. Jd. 

11. When the record fails to show upon whose motion a person is set 
aside as a juror, this court will not decide whether certain ques- 
tions asked of him upon his voire dire were proper. Id. 


JUSTICES OF PEACE. See Bastardy 2; Equity and Equitable Juris- 
diction 2. 

KENO. See Criminal Law, 1, 2, 3. 

LACHES. See Administrators and Erecutors, 6. 

LAND. See Administrators and Executors, 3, 4,5; Ejectment; Notice ; 
Riparian Rights ; Specific Performance. 

Land does not pass under a deed as an appurtenance to land. Rivas 
& Koopman vs. Solary, 122. 
LANDLORD AND TENANT. See Lessor and Lessee. 
LARCENY. See Criminal Law, 14, 25, 26; Hlective Franchise. 


- LESSOR AND LESSEE. 

1. A party entering into possession of property as lessee for a term 
of years under a contract to expend $1,000 in improving the pro- 
perty and to divide net profits with the lessor, is under obliga- 
tion to keep an accurate account of his receipts and disburse- 
ments. These accounts the lessor has a right to examine. 
Where the lessee fails for years to render an account, keeps his 
accounts, such as they are, in an awkward and unintelligible 
manner, and makes expenditures unauthorized by his contract, 
his conduct is such as not to recommend him or his statements 
to favorable consideration. Harris vs. Ferris, 84. 

2. A lessee thus in possession is not entitled to personal compensa- 
tion for managing the property. Id. 

LIBEL. See Damages ; Charge of Judge to Jury, 4. 
LICENSES. See Criminal Law, 1, 2, 3. 
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LIEN. See Married Women, 16. 


1. Under a contract for building a house, payments periodical except 
the last, for which the owner was to give the builder his note 
due in six months after the completion of the building, one fur- 
nishing material to the builder having filed a lien cannot main- 
tain a suit against the owner to enforce it before the expiration 
of the six months, though the owner refuse to give the note to 
the party claiming alien. Pitt vs. Acosta, 270. 


2. In such case the party having a lien upon the building cannot 
exact a note payable to himself. Jd. 


3. Where, by the contract for building, payment is to be made by 
note, due in six months after completion, and party refuses to 
give the note, the present right of action is for damages for the 
breach of the contract, and this cannot be maintained by a per- 
son not a party to the contract, but who seeks to enforce a lien 
upon the building contracted for. The latter can maintain suit 
to enforce his lien only after the expiration of the credit men- 
tioned. Td. 

4. The lien in favor of persons who furnish supplies, etc., to enable 
a party to cultivate land and raise a crop, need not be given be- 
fore the supplies are furnished, but is valid if put in writing and 
recorded afterward, there being no intervening equities or liens 
in favor of other parties. McKeown vs. Cooper, 866. 

LOST PAPERS. See Re-establishment of Papers. 
MALICIOUS PROSECUTION, ACTION FOR. 


1. In an action for malicious prosecution by causing plaintiff to be ar- 
rested upon a criminal charge, the failure of the grand jury to 
find dn indictment and the discharge of the accused by the court, 
constitute such a termination of the proceedings as is necessary 
to sustain the action. Hower vs. Lewton, 328. 

MANDAMUS. See Counties, 6; Equity and Equitable Jurisdiction, 1. 

1. A writ of mandamus will not lie to compel a sheriff to cause an ap- 
praisement of personal property levied on to enable the debtor in 
execution to select such as he desires to claim as exempt, after 
the property had been sold and delivered by the sheriff. State 
ex rel. vs. Bowden, 17. 

2. An alternative writ of mandamus requiring a sheriff to cause an 
appraisement to be made of goods levied on, so that the debtor 
may select such as may be claimed to be exempt from levy and 
sale, should show that the debtor is a person entitled to claim 
the exemption. Jd. 

8. A return to an alternative writ of mandamus should, for the pur- 
pose of making an issue, set up a positive denial of facts stated, 

or should state other facts sufficient to defeat relator’s right. A | 

64 
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mere answer that a sum stated is not the correct amount is not 
sufficiently specific. Canova vs. Commissioners of Baker, 512. 


MANSLAUGHTER. See Criminal Law, 8, 10. 
MARRIED WOMEN. See Husband and Wife ; Mortgage, 3; Parties, 3, 


1. 


The promissory note of a married woman is void. Such note is 
not effective to bind her person either at law or in equity; 
neither the Constitution nor the statutes give her to this extent 
the power of a feme sole. Hodges vs. Price, 342. 


2. Where a mortgage was executed by a married woman and her 


7. 


husband upon her separate property, to secure the payment of a 
simple promissory note made by her, the bill for the foreclosure 
of the mortgage not alleging that the amount so secured was the 
purchase-money promised to be paid by her for the said mort- 
gaged property, or in any other way showing by his pleading 
that her separate property should be subject to the payment of 
the amount claimed: Held, that the complainant could not 
thus charge such separate property of the wife for the amount 
due upon such note and so secured by mortgage. Jd. 


. When a married woman has appeared before a magistrate, having 


signed a deed and acknowledged it, and he certifies a full com- 
pliance with the statute, his certificate, except fraud be shown, 
must be held conclusive of the facts it asserts. (Agreeing with 
Hart vs. L’Engle et al.) Shear vs. Robinson, 379. 

Where a married women carries on business in her own name, 
having property employed in such business, and purchases goods 
upon her sole credit for the purposes of such business, her sepa- 
rate property may be subjected in equity to the payment of claims 
for money due for such purchases. Blumer vs. Pollak, 707. 

A married woman may, under the laws of this State, charge her 
separate property by mortgage to secure a note signed by herself 
and her husband ; and she may charge her separate property to 
secure any indebtedness contracted by her for the benefit of such 
property or estate. Mattair vs. Card, 761. 


. When a married woman has been induced by artifice to purchase 


property at a price far beyond its value, and her husband joined 
her in giving a promissory note and in executing a mortgage on 
the same property and other of her separate property, the hus- 
band being intoxicated and unfit to transact business at the time 
of executing the securities, though the circumstances may have 
been such as to justify a rescission of the contract by a decree in 
equity, yet the parties cannot by answer set up such matters as a 
defence in a suit to foreclose the mortgage. Id. 

The remedy of such mortgagors is to file a bill or a cross-bill to re- 
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scind the entire agreement after tendering a reconveyance and 
placing the other party in statu quo. Id. 


8. Where the wife seeks to enjoin a sale of her separate statutory 


property, under an execution sued out by the creditors of her 
husband against him, she should bring her bill in equity through 
a next friend, making her husband and the plaintiffs in execution 
defendants, but a failure to do so is no ground to dissolve an in- 
junction or dismiss the bill. The sheriff is not a proper party to 
such bill. In such case she cannot interpose a claim at law, as 
she is not empowered by the Constitution or the statutes to give 
a bond which would bind her personally, either at law or in 
equity, and she cannot act through a next friend at law. Fuir- 
child vs. Knight, 770. 


9, Such portion of the statutes as, anterior to the Constitution, ren- 


dered the wife’s property conditionally liable to the debts of the 
husband, is repealed by Section 26, Article 4, of the Constitution, 
which creates an unconditional exemption from such debts. Jd. 


10. The Constitution, when viewed with reference to antecedent leg- 


ee. 


islation, fixes-the rule of construction to prevail. (Article XV., 
Section 2.) It is that all acts of the General Assembly, * * * 
‘* hot inconsistent’ with its provisions or with any ordinance or 
resolution adopted by the Convention framing it, are in force. 
Id. 

At the time of the adoption of the Constitution married women 
might acquire and own two species of property, ‘‘ separate estate”’ 
proper, which was an equitable estate, regulated mainly by the 
deed which created it, and ** separate statutory property,’ which, 
as to its incidents, was controlled principally by the statutes. 
The Constitution must »e construed with reference to the exist- 
ing law. The terms ‘‘ owned by her before marriage, or acquired 
afterward, * * * shall be her separate property,”’ (Article 4, 
Section 26,) are not ‘‘ ‘nconsistent’’ with the existence of the es- 
tates then recognized and known as ** separate estate ’’ and ‘‘ sep- 
arate statutory pruperty,”’ and they continue to exist as before, 
except that the conditional liability for the husband’s debts is re- 
pealed. Td. 


12. The allegations in a bill, by the wife against the judgment credi- 





tors of the husband, that property levied upon by them as the 
husband's was property purchased with her own means, and that 
she always was, and still is, the owner thereof, is a sufficient alle- 
gation of a separate property in her, and while, according to the 
rule prevailing in this State, she is to be held to full and strict 
proof of a separate property, the Chancellor should’in such case 
grant an injunction. Id. 
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13. 


14, 


15. 


16. 


Where, in such cases, a motion upon affidavits before answer is 
made to dissolve such injunction, and the affidavit fails to deny 
such allegation of separate property, the injunction should not be 
dissolved, although, from the history of its acquisition by the 
wife, as stated in the bill, irregularities of a character sometimes 
adopted to accomplish the fraudulent purpose of screening prop- 
erty from debts to which it is subject are apparent, as it is possi- 
ble that they may be consistent with fair dealing, and may be 
thus explained. Jd. 


A married woman cannot in this State maintain a suit in her own 
name, but must sue by next friend, unless in cases where she has 
been licensed by the Circuit Court to transact business in her own 
name as provided in Chapter 3130, Laws of 1879. Smith vs. 
Smith, 789. 


Although it may be within the power of this court to remand the 
cause to the Chancellor, with directions to allow an amendment 
by substituting a next friend to prosecute the suit, yet, where upon 
looking at the pleadings and testimony, if no case is made out en- 
titling the complainant to a decree, the decree of the court dis- 
missing the bill will be affirmed. Jd. 


The estate of a married woman is not chargeable in equity merely 
by reason of a statutory lien for buildings and improvements, but 
because if she contracts such a debt it is implied that she means 
to pay it, and if she has a separate estate that is the fund out of 
which payment is contemplated. Thrasher vs. Doig & Geiger, 
809. 


MASTER IN CHANCERY. 
1. Where the testimony upon which the master stated an account is 


lost, the appellant admitting that it was the principal testimony 
relied upon by both parties in the matter of expenditure, the ac- 
tion of the court sustaining the master must be presumed to be 
correct. In such a case, unless the appellant can show, in the 
absence of this testimony, ‘‘that no case could have existed, it 
being present,’’ he cannot prevail. Harris vs. Ferris, 84. 


2. Where, upona second reference, after exceptions to master’s first 


report allowed, order of confirmation having been passed as to 
other matters, the master corrects a mistake in an allowance 
made in the first report, which was not made the subject of ex- 
ception thereto, such second report being in this respect outside 
of the second order, is erroneous to that extent. The proper 
method to correct this error is not to except, but to apply to the 
court to refer the matter back for review. Where this method 
is not Adopted and the matter is improperly made the subject of 
an exception, which the chancellor overrules, this court, upon 
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MASTER IN CHANCERY—( Continued.) 


appeal, will not reverse the decree if the matter of the exception 
was within the accounting directed by the original decree, and 
the presumption is that the action of the master and the court 
was just and proper. Id. 


MASTER’S REPORT. See Master in Chancery. 
MINORS. See Partition 2. 
MISNOMER. See Criminal Law, 4, 5. 


MORTGAGE. See Parties, 1; Dower, 1, 2; Homestead and Hremptions, 
2, 3; Judicial Sales, 1, 2, 3, 4,5, 6, 7; Married Women, 2,5, 6,7; 
Taxes and Tax Titles, 1, 2, 9. 

1. A conveyance of land and other property in form, an absolute 
deed of bargain and sale in consideration of an indebtedness se- 
cured by a prior mortgage, (held by the grantee, who is in pos- 
session under a lease,) and of subsequent advances, said deed 
being executed under circumstances inducing the grantor to be- 
lieve that it is intended as a security for the money named as the 
consideration, and the prior mortgage being foreclosed by the 
grantee for the entire amount named as the consideration of the 
deed, the mortgagor, a married woman, consenting thereto, and 
the prayer of the bill asking a decree of sale, and that the pro- 
ceeds of the sale be applied to pay the complainant the amount 
of money named as the consideration of the deed and interest 
thereon, and the surplus, if any, to be paid to the grantors—such 
deed will be deemeda mortgage. Shear vs. Robinson, 399. 

2. A decree procured by the complainant under such forecl osure pro- 
ceedings, which provides that the surplus on a sale of the premi- 
ses, after paying the amount named in the deed of conveyance, 
is to be paid to the grantor or mortgagor, is not only substan- 
tial evidence of the character of the deed as a security only, but 
is a judicial determination thereof. Id. 

3. A decree in a foreclosure suit that the defendants, mortgagors, 
(husband and wife) pay the amount due within a certain time, 
and in default thereof, that the mortgaged property be sold, &c., 
is not a personal judgment or decree against her for money. 
Mattair vs. Card, 761. 

4. A decree against a mortgagor for any deficiency of money due af- 
ter deducting te amount realized on the sale, may be entered 
under the general prayer of the bill. See Equity Rule 89, which 
authorizes guch decree and execution therefor. Jd. 

5. Decree affirmed, with directions that the court order the sale of a 
certain portion of the premises before selling the other part 
thereof, if the defendant so desire. Jd. 

MULTIFARIOUSNESS. See Husband and Wife, 2; Pleading, (Hqui- 
ty,) 3. 








1014 INDEX. 


MUNICIPAL CORPORATIONS. See Constitutional Law‘ 1, 2, 3, 4, 
5; Taxes and Taz Titles, 17. 


1. Municipal councils of cities and towns in this State are prohibited 
by law from levying taxes for other than the purposes of their 
own government. They have no power to lay taxes to pay the 
expenses of detecting and prosecuting persons charged with mur- 
der and arson. Murphy vs. Jacksonville, 318. 


2. The Mayor and Council of a city or town cannot create an indebt- 
edness to be paid by taxation by offering a reward for the appre- 
hension and convietion of criminals punishable under the laws of 
this State. Jd. 

MUNICIPAL GOVERNMENT. See Constitutitional Law, 1, 2, 4. 5: 
Municipal Corporations. 
MURDER. See Charge of Judge to Jury, 6; Criminal Law, 12, 13, 21, 

5 22, 23, 24; Jurors and Jury, 1, 2. 

NEGOTIABLE INSTRUMENTS. See Bills of Exchange ; Contracts, 
3, 4, 5. 

‘““NEW ASSIGNMENT.” See Pleading (Common Lav) 6. 

NEW RIVER COUNTY. See Counties. 

NEW TRIALS. Writ of Zrror, 5; Jurors and Jury, 6, 11. 


1. When a right of action is clearly made out by proper proofs, and 
there is no conflicting or opposing evidence, a verdict of no cause 
of action should be set aside as being contrary to law and the 
evidence. Wilson vs. Marks, 322. 


2. Where the testimony upon a charge of homicide is so strong and 
clear as to preclude the conclusion that the killing was excusable 
or justifiable, and that a verdict of guilty of manslaughter in the 
third degree is fully sustained by the evidence, the verdict should 
not be set aside upon the ground that the Judge did not instruct 
the jury fully upon the question of justifiable or excusable hom- 
icide. Brown vs. State, 472. 


3. Where it is shown to the satisfaction of the court that there was 
no misconduct upon the part of the jurors, and it is so certified 
by the court in the bill of exceptions, the mere separation of the 
jury is not a sufficient ground for a new trial, especially is this 
so when the evidence upon that question produced before the 
court is not brought up in the bill of exceptions. Byrd vs. State, 
493. 


4. A verdict will not be set aside as against the weight of evidence 
when such evidence is so contradictory as to make it the duty of 
the jury so decide upon the credibility of the witnesses, although 
such evidence seems to preponderate against their finding, un- 
less there is ground for belief that the jury acted through pre- 
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judice, passion, mistake or any other cause which should not 
properly controlthem. McMurray & Brittain vs. Basnett, 609. 


5. In a motion for a new trial upon such ground where the court be- 
low has denied it, ‘‘ it should be a very plain case to justify an 
Appellate Court in setting aside this concurrent conclusion of 
both court and jury.”’ Jd. 


6. In regard to excessive damages, the rule is, that in actions sound- 
ing in damages, when the law furnishes no legal rule of measure- 
ment save the discretion of the jury upon the evidence before 
them, courts will not disturb the verdict: upon the ground of ex- 
cessive damages, unless it is so flagrantly improper as to evince 
passion, prejudice, partiality or corruption in the jury. Jd. 

7. A motion for a new trial will not be entertained at a term subse- 
quent to the one at which a cause was tried and a verdict render- 
ed. In order to obtain a new trial on such motion the statute 
must be complied with. W. H. T. vs. State ex rel., 883. 


NEXT FRIEND. See Married Women, 8, 14, 15. 
NOTICE. See Jrusts and Trustees, 4, 5, 6. 


1. When a purchaser of land receives a deed and enters into posses- 
sion, and continues in the actual occupancy, but does not record 
his deed, such notorious occupancy constitutes sufficient con- 
structive notice to ‘‘ subsequent purchasers or creditors’’ to pro- 
tect the holder of the deed against the creditors of the grantor. 
Massey vs. Hubbard, 688. 


2. Where a deed of conveyance is executed and delivered, but not re- 
corded until after an attachment has been levied in a suit against 
the grantor, the lien of the attachment will bind the property as 
against the grantee in the deed, unless the attaching creditor had 
notice of the conveyance at the time of the levy of the attach- 

ment. Carr vs. Thomas, 736. 

OFFICER. See Commissioner of Deeds and other Particular Officers ; 
Criminal Law, 4, 5. 

ORIGINAL BILL IN THE NATURE OF A BILL OF REVIEW. 
See Husband and Wife, 2. 

PARTIES. See Appeals, 3; Decrees and Judgment, 2; Judicial Sales, 1, 
2,4; Married Women, 8, 14, 15; Sheriff. 

1. In foreclosing a mortgage, a cestui que trust is not a necessary par- 
ty defendant, where the mortgagor holds the legal title under a 
secret trust, as the trustee represents the cestui que trust. Young 
vs. Whitney, 54. 

2. When pending a suit in equity to enforce the specific performance 
of an agreement to convey lands, the principal defendant dies, 

the suit abates, and must be revived as prescribed by th forules 
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and practice of the court against the legal representatives, be- 
fore decree can be made in that suit directing a conveyance. 
Mitchell vs. Wamble, 169. 


3. Upon bill filed to charge property with debts contracted by an al- 
leged owner for improvement thereon it is disclosed that the 
property is the separate estate of a married woman and her chil- 
dren, who are not parties to the suit, the bill should be amended 
by making them parties with allegations to establish the liability 
of their estate. Thrasher vs. Doig & Geiger, 809. 

PARTITION. 


1, Administrators cannot maintain. Whitlock vs. Willard, 156. 

2. In a suit for partition, under the statute, process should be served 
upon a minor defendant before a guardian ad litem is appointed. 
Brock vs. Doyle, 172. 

3. In partition it is not essential that the shares assigned to the seve- 
ral parties should be exactly equal, as the parties who receive 
more than their share of the estate may be required to make a 
pecuniary compensation to those who receive less. /. 


PARTNERS AND PARTNERSHIP. See Homestead and Exemptions. 


A. and B. ship acargo of yellow pine-piles to New York City on their 
joint account, upon the agreement that they would bear equally 
the expenses thereof, and share equally in the profits and proceeds 
of the shipment. A. advances to B. on account of the shipment 
#284, and settles a loss of $1,204 incurred in the venture. The 
parties are partners, and in the absence of any settlement or bal 
ance struck, or covenant to account by the partners or promise 
expressed or implied, the remedy of A. is in equity and not at 
law. Price vs. Drew, 670. 

PENSACOLA, HARBOR MASTER OF PORT OF. See Coustitu- 
tional Law, 6. 


PERJURY. See Criminal Law, 15. 
PERSONAL PROPERTY. See Contructs; Partners and Partner- 


ship, 1. 

PLEA. See Pleading ; Practice, (Law) 3, 4; See Practice, (Equity) 
5, 6. 

PLEA AND ANSWER. See Practice, (Equity) 6. 

PLEADING. 


1. Common Law. See Ejectment, 1, 2, 8, 12, 14; Mandamus, 3; 
Practice, (Lav) 3, 4, 5, 6, 10, 11; Puts darrein continuance ; 

Quo Warranto ; Repleader ; Replevin. 
1. A defence upon equitable grounds, which sets up as the substantial 
equity a defence at law, such defence at law having been already 
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PLEADING—( Continued.) 
inverposed by plea (such plea being a good plea) should be dis- 
allowed. Florida Central Company vs. Bisbee, 60. 

2. Where, in a common law action, a defence on equitable grounds 
consists of matter clearly available as a defence at law, the court, 
without motion, should strike it out. Such a defense is admissi- 
ble only when it sets up matter which, in the event ofa judgment at 
law, equity would on account of the equities set up give him relief 
against the judgment, and if a party having a good defence at 
law fails to plead it in the action at law, equity will not grant any 
relief against the judgment. Qwere : Whether such a defence is 
admissible in an action of ejectment? Spratt vs. Price, 289. 


3. Rules as to pleading title acquired subsequent to issue joined. 
Spratt vs. Price, 289. 

4. A demurrer to a plea, however bad the plea may be, reaches back 
to the declaration, and if that be bad the judgment overruling 
the demurrer must be sustained. Murphy vs. Jacksonville, 318. 


5. It is not error to refuse to strike out a special plea upon the alleg- 
ed ground that the matters therein stated are not responsive to 
the allegations of the declaration and do not constitute a defence. 
The plaintiff should demur. Wilson vs. Marks, 322. 


6. In an action for libellous publication charging that plaintiff had 
committed perjury in a matter of a ‘‘ final homestead proof,’’ de- 
fendant bya special plea of justification alleges that plaintiff com- 
mitted perjury in a certain affidavit made for the purpose of 
proving a right of homestead entry in behalf of one P., and after- 
wards filed a further special plea alleging perjury by plaintiff in 
another similar affidavit made in behalf of himself, a ‘‘ new as- 
signment”’ by plaintiff to the effect that the defendant in the li- 
bellous publication charged the perjury to have been committed 
in the former affidavit and not in the latter, is not an appropriate 
pleading. A ‘* newassignment’’ is proper only where there were 
two causes of action and the declaration is so general as apparent- 
ly to cover both, and the plea sets up a defence to one ; the new 
assignment being in aid of the declaration to designate which of 
the two several causes of action was intended to be declared on. 
Id. 

7. Under the law of this State permitting a party to plead and demur 
to the same pleading at the same time, it is proper to allow a de- 
murrer to be filed on a day subsequent to the filing of a plea in 
bar, it being the intent of the law to allow issues of law and of 
fact toexist at the same time. Wade vs. Doyle, 630. 

8. An amendment to a declaration, after plea filed, by interlining in 
the original the partnership name of the defendants, as the name 
was stated in the plea, no objection having been made to such 
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9. 


10. 


11. 


1, 


ci) 


4. 


mode of amendment is not an irregularity of which the court will 
take notice. Hyer vs. Vaughn, 647. 

In a declaration in a suit by the purchaser against the seller for 
breach of a contract by the seller who engages to deliver 2,500 
pieces of timber !‘‘as fast as water will permit, and to be com- 
pleted not later than the 15th of June,” it is essential to allege 
that the water was such as to permit the delivery, this being eyi- 
dently a condition of the contract to deliver. Jd. 

A demurrer by a plaintiff to a plea of the defendant reaches es- 
sential defects in the declaration, and if that be defective the de- 
murrer to the plea should not be sustained. Id. 

Where there is a deurrer toa plea restricted to one count in a 
declaration, and there are issues of fact upon other counts in the 
declaration, the court in giving judgment upon the demurrer, 
looks only to that part of the record upon which it arises, 
and if both the count and plea are bad in law, the judgment upon 
the demurrer is against the count. Price vs. Drew, 670. 


. A demurrer to a plea to the whole declaration should be sus- 


tained if there are any good counts in the declaration to which it 

sets up no answer in law. Jd. 

II. Equity. See Cross bill and other particular Pleadings ; Prac- 
tice (Equity) 3, 4, 5, 6,8; Married Women, 2, 12, 13. 

Where there has been a final hearing, an appeal, a reversal of the 
decree and a remanding of the cause, as a general rule, an amend- 
ment to an answer by the addition of facts which, if they existed, 
must have been known at the time of the filing of the original 
answer, will not be allowed. Such an amendment should never 
be allowed in cases where the facts constituting the defense to be 
set up are not upon the showing made, rendered highly probable, 
if not certain, nor should it be permitted where (independent of 
defendant's conclusions) the fucts desired to be added are not 
clearly material to the defense. Hart vs. Sunderson’s Adminis- 
trators, 103. 


. Upon hearing upon bill, plea and answer in support of plea, every 


fact stated in the bill, and not denied by the plea or the answer 
in support thereof. must be taken as true, so also must the facts 
stated in the plea and answer be taken to be true. Jd. 


. A bill in the nature of a creditor's bill is not multifarious because 


it prays discovery and relief against several who are not united 
in interest, and who may be strangers to each other, as the ob- 
ject of the bill is to reach sundry assets of principal defendants 
in their several possession. Hayden vs. Thrasher, 795. 

A bill is not strictly a bill of discovery if it prays a discovery 
of facts when the discovery prayed and the allegations are not 
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separate and distinct from the main object of the bill. Thrasher 
vs. Doig & Geiger, 809. 
III. In Prospate Court PROcEEDINGS. See Administrators and 
Executors, 5. 
IV. Crrmrnau. See Indictment. 
POWERS. See Deeds, 4. 
PRACTICE. See Removal of Causes to U. 8. Courts, 5; Re-establishment 
of Papers, 1. 
I. In SupREME CovurRT. See Appellate Practice. 
II. Law. See Arrest of Judgment ; Damages ; Decrees and Judg- 
ments, 3, 4, 5, 6, 7; New Trial ; Pleading, (Common Lav) 1, 2, 
3, 4, 5, 6, 7, 8, 11, 12; Process ; Verdict. 

1. Where an attorney appears “ specially, not waiving the right to 
take advantage of errors and defects in the summons, or to move 
for a dismissal of the cause on account thereof,”’ this is not a gen- 
eral appearance waiving the very defects indicated. Tidwell vs. 
Witherspoon, 282. 

2. Where a clerk has entered defendant’s appearance by an attorney, 
and the attorney testifies that he did not authorize such entry, 
which statement is not contradicted, the clerk’s memorandum 
cannot bind the attorney or the party. Jd. 

3. Wherea default is entered for want of a plea, and there is sufficient 
cause shown for setting it aside and granting leave to plead, and 
an order is made to plead instanter, if the time allowed is not 
sufficient, application should be made to the court to enlarge the 
time. The judgment of the attorney that more time is necessary 
is no legal excuse for non-compliance with the order. Id. 

4. The neglect of an attorney to file a plea under a rule of court fixing 
the time of pleading, should not operate to the prejudice of the 
party on his application to set aside a second default, upon his 
tendering a good plea and an affidavit of merits with a sworn 
statement showing that he is without fault, especially where the 
neglect of the attorney was not such as to give a right of action 
against him for negligence. Jd. 

5. The neglect of an attorney to prepare and file a plea, caused by his 
being summoned to a distant place on account of the serious ill- 
ness of his wife. even though he might have made arrangements 
with another attorney to prepare it, or might have notified his 
client, yet did not do so because of his anxiety for his family, is 
not such neglect as should operate to the prejudice of his client. 
Ia. 

6. While the granting or refusal of an application-to open a default 
for not pleading is in the sound discretion of the court, yet this 
discretion is the subject of review on appeal. Jd. 
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7. The taking of original records or papers from the clerk’s office by 


attorneys without leave of the court is reprehensible, and should 
not to be permitted by the clerk. Jd. 


8. Striking out equitable pleas. Florida Central Company vs. Bisbee, 


60 ; Spratt vs. Price, 289. 


9. It is not error to refuse to strike out special plea on ground that 


10. 


11, 


its statements are not responsive, and do not constitute .. defence. 
Plaintiff should demur. Wilson vs. Marks, 322. 


On sustaining a demurrer to a declaration upon the ground that 
the facts stated were insufficient to maintain the action, there be- 
ing no question of jurisdiction, it is error to dismiss the suit for 
want ofadeclaration. The final judgment should have been upon 
the demurrer, the plaintiff failing toamend. Hower vs. Letwton, 
328. 

Under rule thirteen (13) of the Rules of Practice of the Circuit 

Courts a declaration is required to be filed on the rule day upon 

which the defendant is required to appear by a summon duly 

served and returned. Until service and return of process no dec- 

laration is required to be filed. Cook vs. Cook, 634. 

III. Copr. See Appeals, 6, 7, 8,9; Costs. 

IV. Equity. See Appeals 13; Attachment ; Cross Bill and other 
particular bills in chancery ; Divorce ; Equity and Equitable Ju- 
risdiction ; Husband and Wife ; Injunctions 2 ; Judicial Sales, 1, 
2, 3,4; Married Women, 8, 13; Master in Chancery ; Mortgages, 
3, 4,5; Parties, 1, 2; Partition, 2,3; Pleading, (Zquity,) 1, 2; 
Transfer of Cause. 


1. Where the proofs offered by a plaintiff in support of his case leave 


the matter in such doubt and uncertainty that it is impos- 
sible for the court to do $justice or make specific decree, the 
bill should be dismissed. Murrin vs. Hampton,131. 


2. Where before final hearing a suit is dismissed as to a defendant in 


the absence of a transcript of the record in which the order is 
made, or of any positive evidence of the ground ofthe order, the 
court cannot presume in a collateral suit that the judgment subse- 
quently rendered against the other defendant was binding upon 
the defendant as to whom it was dismissed, or that the order 
dismissing the suit was an adjudication in favor of the defendant. 
Ta. 


3. A defendant, relying upon the defence that the same matter was 


in issue and determined ina former suit, should set forth so much 
of the former proceeding as will show that the same point was 
then in issue and determined, and should aver that the allega- 
tions as to the title to relief were substantially the same in the 
second bill as ia the first. Jd. 
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4. The objection to a supplemental bill in equity made at the hearing, 
that it seeks to maintain the suit upon new facts, which have oc- 
curred since the filing of the original bill, and which make a new 
case, cannot be heard. Such an objection is waived by omitting 
to demur to the bill upon that ground and going into a hearing 
upon the merits. Crump vs. Perkins, 353. 

5. Upon sustaining a plea it is not a matter of course for the court to 
direct or award an issue. The plaintiff should ask leave to put 
the facts of the plea in issue, or should undertake to reply, if he 
so desires. Where the notice by the plaintiff of the hearing upon 
the plea was accompanied by a notice of hearing upon the merits 
to be had next day, and for a final determination, the court very 
properly presumed that the plaintiff, instead of wishing to reply 
to the plea, desired the action of the court to be final. Jd. 

6. A plea and answer in support thereof is one pleading. Such an- 
swer is no distinct part of the defense. It must be treated as a 
part of the plea. While a replication in such case restricted to 
the answer is improper, yet after it is treated by the court and 
the parties as putting in issue the matters of fact alleged in the 
plea and answer, and after testimony applicable to such issue, 
and setting the cause down for final hearing and decree upon the 
merits, this court will not, upon appeal, reverse such decree, un- 
less there is error upon the merits. Td. 


7. Where parties proceed to a hearing of a suit in equity all the alle- 
gations of the answer responsive to the bill are taken as true un- 
less they are disproved by evidence of greater weight than the 
testimony of a single witness. Carr vs. T’homas, 736. 

8. When the time for taking testimony in chancery causes has ex- 
pired by the rules, it is within the sound discretion of the court 
to extend the time upon good cause shown. Tuten vs. Gazan, 
751. 

V. Criminat. See Criminal Law, 5, 6, 16, 19, 20, 24; 
Charge of Judge to Jury, 10, 11; Decrees and Judgments, 1, 2; 
Dying Declarations, 2; Evidence and Witnesses, 16; Jurors 
and Jury, 1, 2, 4,5, 6, 7, 8, 9, 10, 11; Recommendation to Mercy 
by Jurors. 
PRINCIPAL AND AGENT. See Zstoppel. 
PRINCIPAL AND SURETY. See Pleading (Equity) 3. 


1. Where a surety becomes liable by signing at the request, of a co- 
surety, who agrees to indemnify and save him harmless, he may, 
after the money becomes due, maintain a bill in equity to compel 
the co-surety to pay the debt and save him harmless, not only as 
to money he has paid, but also as to whatever he is liable to pay 
on account of being such surety. J/ayden vs. Thrasher, 795. 
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PRINCIPAL AND SURETY—( Continued.) 

2. In such case, where fraudulent conduct on the part of the co- 
surety who ought to pay the debt is shown, not only in the incep- 
tion of the liability, but in the disposition of his property, a 
writ of injunction and such other process as may be necessary 
may be prayed in the first instance to prevent fraudulent transfers, 
and to hold property and assets to the relief of the surety enti- 
tled to protection, and it is not necessary to obtain judgment at 
law against the co-surety before filing such bill. Jd. 

PRIORITY. See Attachment ; Notice. 

PRIVITY. See Attorneys at Law, 2; Decrees and Judgments, 1; 
Lien, 2. 

PROUESS. See Minors ; Partition, 2; Practice, (Law,) 1; Writ of Er- 
ror, 2. 

1. That a paper purporting to be a copy of a summons served by the 
sheriff was not a true copy of the original on which a return of 
service was made, is not good ground of motion to dismiss the 
suit, but only to set aside the return of service, if the defect or 
variance is material. TZidwell vs. Witherspoon, 282. 

2. A sheriffs return of due service of a summons in the manner 
prescribed by law is conclusive as to jurisdiction of parties, un- 
less the same is impeached by satisfactory evidence. Jd. 

PROMISSORY NOTES. See Bills of Exchange; Evidence and Wit- 
nesses, 6, 7,8; Lien, 1, 2,3; Married Women, 1, 2, 6. 

PUIS DARRIEN CONTINUANCE, PLEA. See Ejectment 8: Taxes 
and Tax Titles, 21. 

QUO WARRANTO. 

Where the pleadings in a proceeding by information in the nature ofa 
quo warranto show a good cause of action in favor of the State, 
it is immaterial whether the person upon whose relation the 
information is filed establishes his title to the oftice. There is 
nothing in Chapter 1874, Laws, which changes this rule. Lake 
vs. State ex rel. 501. 

RAILROADS. See Counties. 

RECEIVER. See Attorneys at Law, 2; Decrees and Judgment, 1. 

RECOMMENDATION BY JURY TO MERCY. See Charge of Judge 
to Jury, 10. 


RECORDS. See Bill of Exceptions ; Costs, 2; Evidence and Witnesses, 
10; Practice (Law) 7; Record of Deeds. 
Taking original from Clerk’s office by attorney reprehensible and not 
permissible. Tidwell vs. Witherspoon, 282. 
RECORD OF DEEDS, STATUTE AS TO. See Constitutional Law, 
7; Notice ; Evidence and Witnesses, 10. 
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RE-ESTABLISHMENT OF PAPERS. 


In a proceeding to re-establish certain bonds executed by the officers 
of one county and burned while in possession of the officers of 
another county, the latter being the payee, the former pleaded 
to the petition for the re-establishment that the bonds were not 
lawfully delivered ; that they were illegal and void for fraud, 
want of consideration ; that the bonds were satisfied and no lia- 
bility ever existed : Held, That these and kindred matters con- 
stituted no valid objection to the re-establishment, but were 
matters of defence to be set up in proceedings to enforce the 
bonds. Commissioners of Suwannee vs. Commissioners of Colum- 
bia, 78. 

REFEREE. See Equity and Equitable Jurisdiction, 4. 
RELEASE. See Judicial Sales, 7. 
REMOVAL OF CAUSE TO U. 8. COURT. 

A State Court is not bound to surrender its jurisdiction upon a 
petition for removal to the courts of the United States until a 
petition is filed, which, upon its face, shows the right of the pe- 
titioner to the transfer. In such petition it is not enough to al- 
lege that the petitioners were resident in another State. They 
must allege that they were citizens. Brock vs. Doyle, 172. 

REMOVAL OF COUNTY SITE. See County Site. 
RENT. See Lessor and Lessee. 

REPLEADER. See Decrees and Judgments, 7. 
REPLICATION. See Practice, (Equity) 6. 
REPLEVIN. 

In an action for the taking and detention of personal property the plea 
of not guilty puts in issue the taking and detention, and not the 
right of property and possession of the plaintiff. (C. C. Rule 75.) 
Stewart vs. Mills, 57. 

RES ADJUDICATA. See Stare Decisis. 
RES GEST.E. See Criminal Law, 15, 17. 
REVIVOR. See Parties, 2. 

RIPARIAN RIGHTS. 


1. Under the provisions of the act of December 27th, 1856, entitled 
**An act to Benefit Commerce,”’ all the title of the State to the 
submerged land extending from the low water mark to the chan- 
nel of the river was vested in the then riparian proprietor, and 
such proprietor had the right, subject to the conditions of the 
law, to convey that portion of the submerged land which ex* 
tended from low water mark to the channel. Rivas & Koopman 
vs. Solgry, 122. 
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RIPARIAN RIGHTS—( Continued. ) 

2. Where the metes and bounds of a deed executed by such riparian 
proprietor do not extend to the channel, but are fixed without 
reference to the river as a boundary, the grantor retaining pos- 
session of structures upon the submerged land, and the grantee 
understanding that he got no title thereto, the title to the sub- 
merged land remains in the original riparian proprietor, and can 
be made the subject of agrant by him. Jd. 

SALES. See Contracts ; Execution ; Judicial Sales. 
SCIRE FACIAS AD AUDIENDUM ERRORES. See Writ of Error, 2. 


SECRETARY OF STATE. 
Certified copies of papers and records lawfully kept in office of made 

competent evidence as originals would be. TZuten vs. Gazan, 
751. 

SENTENCE. See Criminal Law, 16, 24. 

SEPARATE ESTATE. See Married Women, 1, 3. 

SEPARATE STATUTORY PROPERTY. See Married Women. 

SHERIFF. See Equity and Equitable Jurisdiction, 6; Married Women. 

SPECIFIC PERFORMANCE. See Parties, 2. 


STARE DECISIS. 

While any principles applicable to the facts in the present case which 
were announced in an antecedent case between different parties, 
should have the weight of precedent and authority, both in the 
Circuit Court and in this court, still, when the cases are not iden- 
tical, to the extent of the difference the principles first an- 
nounced cease to be controlling. Hogans vs. Carruth, 587. 


STATE. 

When not entitled to writ of error in criminal cases. See Writ of 
Error, 3. 

STATUTE OF LIMITATIONS. See Administrators and Erecutors, 6; 
Ejectment, 1, 2, 4, 5. 

1. A suit in equity claiming dower and mesne profits is not an action 
for the recovery of real property based upon the seizin or pos- 
session of the plaintiff. her ancestor, predecessor or grantor. 
Branch vs. Cole, 368. 

2. A suit in equity claiming dower and mesne profit is ‘‘an action 
for relief not hereinbefore provided for,’’ within the meaning of 
the twelfth section of the act of limitations of this State. Jd. 

3. The limitation to an action on a contract obligation or liability not 
founded upon an instrument of writing, such as is set up in the 
indebitatus assumpsit counts for money paid, for money found to 
be due, and for money payable, in this case is three years. Price 
vs. Drew, 670. 
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STATUTE OF LIMITATIONS—( Continued.) 

4, Fractions of days are not regarded in law, except when justice re- 
quires a careful examination as tothe precise time of day at which 
an act was performed, in order to do right as between parties. 
Savage vs. State, 970. 


5. Where time is to be computed from a particular day, or when an 
act is to be performed within a specified period, as from or after 
a day named, the rule is to exclude the first day designated, and 
to include the last day of the specified period. Id. 


6. An indictment found on the thirteenth day of December, 1880, for 
an offence alleged to have been committed on the thirteenth day 
of December, 1878, is good, the offence not being barred by the 
statute of limitations. Jd. 


STATUTES, AND STATUTORY CONSTRUCTION. See Constitu- 
tional Law, 1, 2,3; Hlective Franchise ; Taxes and Tax Titles, 
10. 
Statute laws of other States must be proved before the courts of this 
State like other facts or evidence. Tuten vs. Gazan, 751. 
STATUTES CONSTRUED AND REFERRED TO. 
ADMINISTRATORS AND EXECUTORS, 
Thompson’s Digest, 196, Section 5, 
Rawlins vs. Rawlins, 346, 
Chapter 1732, Section 4, (A. D. 1870.) 
Deans vs. Wilcoxon, 531. 
AppEALs. See Sub-title ‘‘Code of Civil Procedure.”’ 
Thompson’s Digest, 448, Section 1. 
Harris vs. Ferris, 81. 
BANKRUPTCY. 
Act of U. 8. Congress of 1867, Section 34, 14, &c. 


Chipley vs. Frierson, 639. 
Carr vs. Thomas, 736. 


BASTARDY. 
Thompson’s Digest, 228. 


E. D. P. v3. State ex rel, 175. 
W. H. 7. vs. State ex rel, 883. 


Brit oF EXcEptions. 


Thompson’s Digest, 351. 
Sams vs. King, 553. 


BILts OF EXCHANGE. 
Thompson’s Digest, 331, Section 24. 
Livingston vs. Boberts’ Hxecutor, 70, 
65 
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STATUTES CONSTRUED AND REFERRED TO— Continued.) 
Boarps OF HEALTH. 
Chapter 3162, (A. D. 1879) ; Chapter 3812, (A. D. 1881.) 
Lake vs. State ex rel., 501. 


CouUNTIEs. 
Chapter 895, (A. D. 1858) ; Chapter 1185, (A. D. 1861.) 


Canova vs. Commissioners Bradford County, 512. 
CHARGE OF JUDGE TO JURY. 
Chapter 1877, (A. D. 1872) ; Chapter 2096, (A. D. 1877.) 
Stewart vs. Mills, 57. 
Metzger vs State, 481. 
CopE oF Civ1L PROCEDURE. 
Sedgwick vs. Dawkins, 335. 
COMMISSIONERS OF DEEDs. 
McC’s. Digest, 185, 218. 
Tuten vs. Gazan, 751. 
County anD County SITE. 
Chapter 1890, (A. D. 1872.) 
Lanier vs. Padgett, 842. 
Crimes. See Sub-title ‘‘ Jurors.”’ 
ATTEMPTS TO COMMIT. 
Chapter 1637, (Sub-chapter 12,) Sections 6 and 8, (A, D. 1868.) 
Stevens vs. State, 903. ; 
BurGLarRy WiTH INTENT TO CommMiT LARCENY. 
Chapter 1637, (Sub-chapter 4,) Section 12, (A. D. 1868.) 


Jones vs. State, 889. 
Wood vs. State, 967. 


CHALLENGE OF JuRORS. See Sub-title ‘‘ Jurors.’’ 


GRAND JuRY. 
Chapter 1628, Section 32, (A. D. 1868,); Chapter 2046, (A. D. 
1875.) 
Jones vs. State, 889. 


INDICTMENT. See Sub-title “‘ Grand Jury.” 
Thompson’s Digest, 522. 
Alden vs. State, 187. 
Chapter 1637, (Sub-chapter 3,) Sections 1, 2. 
Byrd vs. State, 493. 


HaBeEas CoRPvus. 
Chapter 3129, (A. D. 1879.) 
Exparte Egan. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
KENO. 
Thompson’s Digest 500, Section 1; Chapter 3099, Sections 11, 12, 
(A. D. 1879.) 
Oberby vs. State, 178. 
Hazen vs. State, 184. 
MANSLAUGHTER. 
Chapter 1637, (Sub-chapter 3,) Section 14, (A. D. 1868.) 
Brown v8. State, 472. 
MURDER. 
Chapter 1637, Sub-title 3, Sections 1, 2. 


Savage and James vs. State, 909. 
OBTAINING PROPERTY UNDER FALSE PRETENCES. 
Chapter 1637, Sub-chapter 3, Section 50. 
Pendry vs. State, 191. 
Petit LARCENY. 
Convict of cannot vote, Chapter 1625, Section 5, (A, D, 1868.) 
State ex rel. vs. Buckman, 267. 
RECOMMENDATION TO MERCY BY JURORS. 
Chapter 1877, (A. D. 1872.) 
Metzger vs. State, 481. 
SENTENCE. 
McClelland’s Digest, 451, Section 37. 
Robinson vs. State, 898. 
Parrish vs. State, 902. 
Savage and James vs. State, 909. 
DEEDs, ACKNOWLEDGEMENT, &C., OF. 
Thompson’s Digest, 180, Section 4, 343; Section 7. 
Hogans vs. Carruth, 587. 
Chapter 1939, (A. D. 1873.) 
Carr vs. Thomas, 736. 
ELECTIVE FRANCHISE, CONVICTION OF PETTY LARCENY TAKES AWAY. 
Chapter 1625, Section 6, (A. D. 1868.) 
State ex rel. vs. Buckman, 267. 
EVIDENCE. 
Certified copies of books, &c., in office of Secretary of State. 
McC’s Digest, 513, Section 1. . 
Tuten vs. Gazan, 761. 
Statutes of other States. 
McC’s Digest, 514, Section 4. 
Tuten vs. Gazan, 751. 
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STATUTES CONSTRUED AND REFERRED TO— Continued.) 
Harsor Master OF Port OF PENSACOLA. 
Chapter 3159, (A. D. 1879.) 
Webb vs. Dunn, 721. 
HoMEsTEAD EXEMPTION. 
Chapter 1715, (A. D. 1867.) 
Oliver vs. Snowden, 823. P 
Chapter 3131, (A. D. 1879) ; Chapters 3246 and 3247, (A.D. 1881.) 
Catheart vs. Turner, 837. 
Section 3296, U. S. Revised Statutes. 
Lewton et al. vs. Hower, 842. 
INJUNCTIONS. 
Thompson's Digest, 433, Section 1. 
Wordehof vs. Evers & Byrd, 339. 
JURORS, 
Chapter 1637, sub-Chapter 13, Section 12. 


Metzger vs. State, 481. 
Savage and James vs. State, 909. 


Chapter 3010, Section 7, (A. D. 1877.) 
Savage and James vs. State, 909. 
LIEN. 
LaNDLORDs’ LiEN. See Sub-title Homestead Exemptions. 
LIEN FOR SUPPLIES. 
Chapter 1739, (A. D, 1870.) 
McKeown vs. Coogler, 866, 
Lien, STATUTORY FOR MATERIALS FURNISHED FOR BUILDING. 
Chapter 3042, (A. D. 1877.) 
Pitt vs. Acosta, 270, 
LIMITATION OF REMEDIES. 
Chapter 1869, (A. D. 1872.) 


Seymour & Simpson vs. Creswell, 29, 
Branch vs. Cole, 368. 
Price vs. Drew, 670, 


McClellan’s Digest, Chapter 83, Section 2. 
Savage vs. State, 970. 


MaRRiED WomMEN. 
Mortgage of separate property ; Thompson’s Digest, 178-9. 
Mattair vs. Card, 761. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
Record of separate property ; Thompson’s Digest, 221, Section 8. 
Fairchild vs. Knight, 770. 


Separate examination as to conveyances, &c. ;. Thompson’s Di- 
gest, 178-9. 


Shear vs. Robinson, 379. 
Hart vs. Sanderson’s Administrators, 108, 


Statutory lien on property ; Chapter 3042, (A. D. 1877.) 
Thrasher vs. Doig & Geiger, 809. 
MuNICIPAL GOVERNMENT. See Board of Health, 
Chapter 3316, (A. D. 1881.) 
State ex rel. vs. Stark, 255. 
Chapter 1688, (A. D. 1869.) 
Murphy vs. Jacksonville, 318. 
New TRIAL. 
Chapter 521, (A. D. 1853.) 
Knox vs. Barnett, 594. 


NoTicE TO CREDITORS AND SUBSEQUENT PURCHASERS. 
McClellan’s Digest, 215. 
Massey vs. Hubbard, 688. 
PLEADING. See Sub-title ‘“‘ Quo Warranio.”’ 
Thompson’s Digest, 332, Section 1. 
Chapter 1096, Section 74, (A. D. 1861.) 
E. D. P. 08. State ex rel,, 175. 
Chapter 1095, (A. D. 1861,) Section 69. 
Florida Central Company ve. Bisbee, 60. 
Chapter 1096, Section 34. 


Wade vs. Doyle, 630. 
Chapter 1938, (A. D. 18738.) 


Cook vs. Cook, 684. 
Quo WaRRANTO. 
Chapter 1874 (A. D. 1872.) 
Lake vs. State ez rel., 501. 


RE-ESTABLISHMENT OF PAPERS. 
Chapter 3019, (A. D. 1877.) 
Commissioners of Suwannee v8. Commiisioners of Covutithe, 1. 
Rrpakian Ricats. 
McClellan’s Digest, 689-90, (A. D. 1856.) 
Rivas & Koopman vs. Solary, 122. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
ScHOOLs. 
Superintendent of ; Chapter 1686, Section 2, (A. D. 1869.) 


Alden vs. State, 187. 
TAXEs. 


Chapter 3099, Section 3, (A. D. 1879.) 
Lamar vs. Palmer, 147. 
Chapter 1976, Sections 6, 50, (A. D. 1874.) 
Spratt vs. Price, 289. 
Chapter 1887, (A. D. 1872 ; Chapter 1976, Sections 60, 61 and 
63. 
Sammis vs. King, 557. 
Paul vs. Fries, 5738. 
TRANSFER OF CAUSE FROM ONE CIRCUIT TO ANOTHER. 
Chapter 373, (A. D. 1851.) 


Fairchild vs. Knight, 770. 


Writ or Error. 
Thompson’s Digest, 447, Section 4. 
Weiskoph vs. Dibbdle, 22. 

STATUTORY LIEN. See Lien ; Married Women, 16. 
SUPPLEMENTAL BILL. See Practice, (Hquity) 4. 
SUPERSEDEAS. See Writ of Error, 1. 
SURVEY. See Ejectment, 3, 6. 
SUWANNEE COUNTY. See Hstablishment of Records. 
TAX PAYERS. See County Site ; Tazes and Taz Titles. 
TAXES AND TAX TITLES. See Criminal Law, 1, 2, 3; Judicial 

Sales, 4; Licenses ; Municipal Corporations. 

1. The owner of promissory notes or other credits, whether secured 
by mortgage or not so secured, is liable to be taxed upon the 
value of such credits. Lamar vs. Palmer, 147. 

2. A tax upon notes or obligations secured by mortgage upon land, 
the land mortgaged also being taxed, does not present a case of 

double or unequal taxation. Jd. 

3. ‘* Debts due from solvent debtors,’’ taxable by the terms of the 
statute, refers not to the{general solvency of the debtor, but to the 
amount of the debt which may be realized or collected ; ¢. ¢., the 

.. Value of the debts. Jd. 

+ Under the statute of 1874 the lien for taxes assessed related to the 
first of March. Such lien attached to the res without regard to 
individual ownership, and when enforced by sale pursuant to the 
statute, the purchaser took a valid title in fee. Spratt vs. Price, 
289. 
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TAXES AND TAX TITLES——( Continued.) 
5. A purchaser at a tax sale has, during the period allowed for re- 


demption, no estate, legal or equitable, in the land. He has a 
lien for the purchase money and interest allowed by the statute. 
Ta. 


6. The owner, occupant, or other party subject to the assessment 


under the terms of the statute, is the proper person against 
whom to assess a tax during the period of redemption, and if a 
sale for taxes thus assessed is had after the period of redemp- 
tion expires, and after the purchaser at the first sale has ob- 
tained a deed, a good title in fee passes to the purchaser at the 
second sale. The law gives no immunity to the purchaser at the 
first sale. Id. 


7. The terms duty and obligation are used in reference to taxes in 


two senses : the first being in reference to the sovereign impos- 
ing the tax, and the second in reference to individual relations. 
The matter of duty to the State is fixed by the legislative enact- 
ment imposing the tax. The matter of obligations between indi- 
viduals arises from the legal or equitable relations of the parties 
inter se. In neither case is an obligation or duty fixed by the 
mere fact of ownership in the land, Jd. 


8. Every person who has or claims an estate in land has not for that 


reason a claim or right against every other person claiming or 
having an estate in the land by which his adversary claimant is 
bound to pay the taxes. Jd. 


9. Where the tax under which a second sale was had was assessed 


10. 


against a mortgagor in possession during the time allowed for re- 
demption from first sale, there was no duty upon the part of the 


mortgagee out of possession to the stranger who had purchased 
‘at the first sale to pay this tax, and he could bid and acquire a 


good title at the second sale. Jd, 

Where the last clause of one section of a statute is plainly incon. 
sistent with the first portion of the same section, and with ano- 
ther preceding section of the statute ; and this section and part 
of section conform to the obvious policy and intent of the Legis- 


lature, the last clause, if operative at all, must be so construed 





" as to give it an effect consistent with the other section and part 
‘of section and with the policy they indicate. Hence the last 
“clause of Section 68, Chapter 1976, Laws, which provides that 

** the validity of any sale for taxes under this act, or of any title 


acquired by, through, or under such sale, ‘shall only be affected 


“or questioned by alleging and proving that the property sold was 


not subject to taxation, or that the taxes’ had been paid before 


. sticlf sale, or that the property so sold: had been redeemed accord - 
*ing’ to law,” must 'be:so construed as not to repeal the law in so 
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TAXES AND TAX TITLES—( Continued.) 


11. 


12. 


18. 


14. 


15. 


16. 


far as it provides that not until one year after the recording of 
the tax deed it shall be only prima facie evidence of regularity 
and title. (Sections 60 and 63, Chapter 1976, Laws.) Sams vs. 
King, 557. 

A statute providing that a tax deed shall be prima facie evidence 
of the regularity of the proceedings from the valuation of the 
land by the Assessors to the date of the deed, inclusive, and of 
the title of the purchaser, is within the admitted power of the 
Legislature to regulate the method of proceeding in the introduc- 
tion of testimony. Quere: Has the Legislature power to make 
the deed, after it has been recorded one year, conclusive evi- 
dence of such facts, and limit the action to recover to cases in 
which the ground of relief is that the land was not subject to 
taxation, or that the taxes were paid or tendered. or that the 
property had been redeemed? Jd. 


The presumption of regularity which attaches to a tax deed must 
prevail in its favor until evidence given of facts which show ir- 
regularity. It is not enough to prove facts from which irregular- 
ity may be inferred. The presumption must prevail until facts 
inconsistent with it are shown. The testimony of the Clerk of 
the Circuit Court that he had, at a previous date, examined the 
records of his office and did not think that there was any record 
of the tax sale, but that he would not, without further examina- 
tion, swear to the fact positively, is not sufficient to overthrow 
the presumption of regularity, and a verdict of the jury based 
upon such testimony should be set aside. 4. 

The power of a Collector of Revenue to enforce by sale the col- 
lection of taxes continues until the taxes are collected, notwith- 
standing the warrant of the Assessor directs a return or report 
of collections upon a particular day. 4d. 

The description of the land upon the assessment roll is sufficient- 
ly certain if, by looking at the entire roll, it is seen that the land 
sold is the land taxed. Id. 

The statute directs the clerk to make a deed to the purchaser, 
his heirs or assigns. Th- act of the clerk in making such 
deed to a person claimingan. rporting to be the heir of the 
purchaser is not a judicial determination of that fact in the sense 
that it is binding upon the true heir, or any party having the 
right to raise the question. The Legislature, by virtue of its gen- 
eral power to prescribe the method of collecting taxes, can im- 
pose this duty upon the clerk. Jd. 

A tux deed for land sold for State and county taxes is prop- 
erly executed in the name of the State by the Clerk of the Cir- 
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TAXES AND TAX TITLES—( Continued.) 
cuit Court for the county in which the land was situated. He is 
the County Clerk within the meaning of the Legislature. Id. 
17. A tax deed after sale of land due for city taxes should be in the 
name of the city, and not in the name of the State. 


18. When several tax deeds upon the same property are held by the 
same party as grantee, and the eldest is good to vest title in him: 
the subsequent deeds are merely evidence of the payment of tax- 
es, and give him no title, as he already had it. Paul vs. Fries, 
578. 

19. A paper purporting to be a tax deed is not executed within the 
meaning of the statute so as to convey the property, unless it is 
attested by subscribing witnesses (under the revenue law of 1874). 
Id. 

20. Where in an ejectment a deed not executed so as to convey the 
land is given in evidence without objection, and no point is made 
either in the Circuit Court or on appeal that the deed is invalid 
in that respect, yet this court cannot permit such deed to have 
operation as a conveyance and give it effect by our silence. Jd, 

21. If the plaintiff has not a legal title at the time of commence 
ment of his suit in ejectment, he cannot recover. An equitable 
interest ripening into a legal title, after suit brought, cannot have 
relation to the former equitable interest so as to give a right of 
possession at the inception of the suit. And so a tax deed exe- 
cuted on the day of trial cannot be given effect in favor of the plain- 
tiff, although he might have held the certificate of sale and might 
have had a deed before suit. The rule is otherwise as to a de- 
fendant who sets up such title to defeat the plaintiff's claim of 
possession. See Spratt vs. Price, 18 Fila., 289. Jd. 

22. When husband and wife reside upon land which is the separate 
property of the wife, the assessment for the purpose of taxation 
may be made in the name of the husband as an occupant. Jd. 


22. Under the revenue law of 1874 a tax deed duly executed is prima 
facie evidence of title and of the regularity of the proceedings 
from the valuation of the land by the Assessor to the date of 
the deed inclusive, and the burthen of proof to defeat such title 
is upon the person resisting the same. 2. 

TRIAL BY COURT. See Writ of Zrror, 5. 
TRANSFER OF CAUSE TO ANOTHER CIRCUIT FOR TRIAL. 

A case in chancery is as much pending for the purpose of hearing a 
motion for an injunction when the papers are in the hands of the 
Judge of the Circuit Court as if they were in the clerk’s office of 
the Circuit Court of the county in which the case is brought. 
The papers being thus in the hands of the Judge of the Circuit 


as 


ib ARETE LST IRM Pro TRE FORE PHC Ve C+ AS 


OPA REGS a 


ROTO IO, NRE IE sD. caer: 


| 








INDEX. 


TRANSFER OF CAUSE, &c.—( Continued.) 


Court, he may, upon petition, find that he is disqualified, and 
before service of subpoena pass an order transferring the case to 
another Circuit. Cases of the City of Jacksonville vs. Dorman, 
13 Fla., 390, and Swepson et al. vs. Call et al., 13 Fla., 337, re- 
ferred to and explained. Fuirchild vs. Knight, 770. 


TRUSTS AND TRUSTEES. See Parties, 1; Bankruptcy. 
1. The English rule, that a trustee, executor or administrator is not 


entitled to compensation for his care and trouble, unless an allow- 
ance is made in the instrument creating the trust, has been quali- 
fied in this country, and the converse principle is recognized and 
generally established. Muscogee Lumber Company vs. Hyer, 698. 


2. The laws of this State allow to guardians, executors and adminis- 


trators a compensation for their services, and in analogy, upon 
equitable principles, a reasonable compensation should be allowed 
to trustees for their services, care and responsibility incident to 
their position. Jd. 

8. Where a trustee holds the mere naked title to property for the 
. use of the beneficiaries who have for years enjoyed the undis- 
turbed possession, and the conduct of the trustee has not been 
such as td endanger the property or disturb its enjoyment, or show 
a want of integrity, capacity or fidelity, the mere fact that he for- 
bids the beneficiaries to hold any social intercourse with himself 
or his family is not a sufficient ground upon which to demand the 
removal of the trustee. Nichols vs. Philéps, 732. 


4. 8. with his family residing on public lands for eight years and hav- 


ing made valuable improvements applied to W. for a loan of $40 
to enable him to enter the land: W. loans him the money, but 
S. not finding the land agent passes the money. back to W. and 
requests him to make the purchase for S., and to hold the deed 
till the money was paid. W. enters the land in his own name 
and informs S. that ‘‘it is all right.’ S. continues to reside and 
make improvements on the land for five years longer until it. is 
worth $2,500, when W. conveys the legal title to D. & M. for $700. 
- The latter knowing of the long possession of 8., and of his valu- 
able improvements, and being further informed that S. claimed 
to own the property subject to the payment of the money due to 
W. Held: That by the transaction between 8. and W. the latter _ 
became the creditor of S., and held the ‘land as trustee of a re- 
‘sulting trust in favor of S., and as security for the money ad- 
vanced and interest. ' 


_§. That D. & M. having purchased with full knowledge of the settle- 


ment, occupancy and improvements by S., and that he claimed 
the property subject to the payment of the money advanced by 
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TRUSTS AND TRUSTEES— Continued.) 
W.. are chargeable with notice of the trust, and their purchase 
gave them the same standing as that of W. in respect of the 
trust. 

6. On bill filed against W., D. & M. by 8. to redeem, he is entitled 
to a decree that D. & M. convey to him on payment of the $40 and 
lawful interest. Ward vs. Spivey, 847. 

UNITED STATES COURT. See Removal of Cause to U. 8. Court. 

VENDOR AND PURCHASER. See. Contracts ; Judicial Sales. 

VENUE. See Transfer of Cause. 

VERDICT. See Ejectment, 7. 

WAIVER. See Practice, (Hquity) 4. 

WIDOW. See Administrators and Hzecutors,2; Husband and Wife, 
1, 2. 

WORDS AND PHRASES. “ Building,”’ Wood vs. State, 967; 
**Corn-crib,’’ Wood vs. State, 967 ; ‘‘ Mortal Wound," Brown vs. 
State, 472. 

WRIT OF ERROR. 


1. Under the statute the writ of error in a civil case, when the defen- 


dant in the Circuit court applies therefor, issues on demand as a 
matter of right. Nobond is required in such case unless a super- 
sedeas is desired. Weiskoph vs. Dibble, 22. 

2. A scire factas ad audiendum errores is “‘ process’’ within the mean- 
ing of the Constitution of this State. The ‘‘style’’ of process 
the Constitution provides shall be, ‘‘ The State of Florida.’’ 
This is a formal requirement, and if omitted may be corrected by 
amendment under our statute of amendment. Jd. 


3. The State is not entitled to a writ of error to reverse the judg- 
ment of the Circuit Court quashing an indictment and discharg- 
ing the accused. State vs. Burns, 185. 

4. Writ of error or appeal at law is the proper mode of reviewing pro- 
ceedings of Circuit Court on certiorari. Edgerton vs. Mayor Green 
Cove Springs, 528; Deans vs. Wilcoxon, 531. 


. Where, by consent, there is a trial by the court, a motion for new 
trial upon the ground that the finding was contrary to law and 
evidence overruled, and exception thereto, this court, upon a writ 
of error, is authorized and required by Chapter 521, Laws, and 
other statutes, to review such action overruling the motion for 
new trial and to examine the evidence. Knox vs. Barnett, 594. 

6. Where a writ of error has been dismissed because of the failure of 

the plaintiff in error to file an assignment of errors, the court 

may at the same term, in the exercise of a sound discretion, re- 

instate the case on the docket. Allen vs. Tison, 628. 


on 
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WRIT OF ERROR.—( Continued.) 
7. Motion to reinstate denied, where, although the grounds of the 


motion, considered with reference to the failure to file such as- 
signment, addressed themselves to the favorable consideration of 
the court, the record disclosed great laches on the part of plain- 
tiff in error in the management of the case in the lower court 
and a total absence of merits. Jd. 


8. Plaintiffs in Error moved to docket for trial, Defendants in Error 


moved to dismiss the writ of error because no record of the judg- 
ment and proceedings or assignment of errors had been filed. 
No cause was shown for neglecting to file the assignment. Mo- 
tion to dismiss granted on grounds stated, and, as further 
ground, because the paper on file, purporting to be a record, did 
not show what judgment was rendered by the court below. Zn- 
del vs. Walls, 697. 


% An order that a cause stand dismissed at plaintiff's costs, there 


having been no service of process upon the defendant, is a final 
disposition of the matter to which a writ of error lies. Cook vs. 
Cook, 6384. 


WRIT OF POSSESSION. See Judicial Sales, 1, 2, 4. 


























